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Foods, Drugs 
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THE LAW OF FOODS, DRUGS, 
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By HARRY AUBREY TOULMIN, Jr. 
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ture, distribution, advertising and 


A PRACTICAL WORKING MANUAL: 
Including Trade Correspondence Rulings, Ad 
minstrative Charts, Official Regulations, Sum 
maries of Judgment, Typical FDA Rulings, 
Forms of Practice. It analyzes, annotates and 
explains the Federal Food, Drug, and Cosmet 
Act of 1938 and related regulatory statutes, 


State and Federal. 


AUTHORITATIVE: 


The work is complete and authoritative and is 
based upon the author’s professional experience 

1 services for numerous interests in these 
fields. He gives you not only the laws and regu 


lations of the Federal Government but also the 
utes and the decisions of all federal 
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n the light of Rules of Civil Procedure and all pertinent authority 
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ippellate, required for use in the course of 
practice 
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he minimum expenditure of time and effort 


written t 


Kept untly to date by a monthly pamphlet service, cumulated every three, six and nine 


umulated in pocket parts at the end of the year’s subscription. 
. 
Descriptive literature gladly sent on request 
i q 


* 


CALLAGHAN & COMPANY 


401 EAST OHIO STREET CHICAGO Il, ILLINOIS 


Phone Superior 3860 











t 
5 to U 


t 
HEREOF, the par 
» 


and sé als. 


the day '" 























/ 


Locus 8 


1 


I] 


The F«D has had a prominent place in the activities of the legal 


Oo} 
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is 
profession for well over half a century. \ttorneys have looked 
with confidence to the F&D for Court and Fiduciary Bonds 
since 1890. 

Today, 43 field offices and 9600 agents provide on-the-spot 


attention for all your bonding needs and those of your clients. 


FIDELITY AND SURETY BONDS 
BURGLARY, ROBBERY, FORGERY 
AND GLASS INSURANCE 


) j ; —— 1 
FIDELITY AND DEPOSIT COM 
of Maryland... Baltimore. Md. 


WITH WHICH 1S AFFILIATED THE AMERICAN BONDING COMPANY OF 
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ring the 
~. GASE LAW CURFEWS 


HIS thrilling poem, illustrating fidelity to 
duty and quick action in meeting an emer- 
gency, is again brought to mind by the annotation 
in 146 A.L.R. on page 1463 under the title, “Curfew in 
ar time. 





The annotation contains the recent U.S. Supreme Court 
cases upholding the proclamation of the Military Com- 
mander for the Western Defense Command requiring that 
certain nationals and persons of a certain national ances- 

y be within their place of residence between the hours of 
8:00 P.M. and 6:00 A.M., which period was referred to as 
the hours of curfew. 


This is an illustration of the type of annotation, and the 
speed with which the questions are covered, with exhaus- 
tive briefs, in the various volumes of AMERICAN LAW 
REPORTS. With over 14,000 of these questions now com- 
pletely briefed in AMERICAN LAW REPORTS, A.L.R. 
has earned the reputation as a great source of detailed in- 
rormation. 


The spirit described by the poet in “Curfew Must Not 
Ring To-night” is equally applicable to the zeal with which 
the A.L.R. editors brief for the profession the practical 
questions arising from day to day. 


For information write 
The Lawyers Co-operative Publishing Company 


Rochester 3, New York 


Bancroft-Whitney Company 


San Francisco 2, California 
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No. 1 in a series of messages presenting facts 


requested by Individual and Corporate Trustees regarding the 


FEDERAL SAVINGS and LOAN SHARE* 


* Moted as a Veg Recognized Investment with 
ay, 


FEBRUARY, 





What about 


Liquidity in Times of Stress? 


As ‘*the proof of the pudding is in 
the eating”’ so proof of capacity to meet 
economic stress is in experience. Let 


us see 


Records show that a smaller fraction of 
building and loan associations than that of 
other financial institutions succumbed to the 
1929-36 stress. Federal Savings and Loan Asso- 
ciations, as a group, not only survived the criti- 
cal years since their founding in 1933; they have 
grown in size and number, increased reserves 
ahead of legal requirement and still paid attrac- 


tive, consistent dividends. 


heir primary liquidity is provided by (1) 
incoming savings and investments, (2) incoming 


funds from monthly-amortized home mort- 
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Fixed Value and 


gages, (3) cash and government obligations cur- 
rently 10% of share-liability, (4) sale-able mort- 
gages, and (5) Federal Home Loan Bank credit 


up to 50% of each Federal’s share capital. 


Ultimate liquidity of the Federal Savings 
and Loan Share is protected by (1) legal provision 


for requirement of notice to our knowledge 


no Federal has gone ‘‘on notice,”’ (2) the most 
specific and stringent receivership grounds, and 
(3) guarantee up to $5,000 in one name in any 
association by the Federal Savings and Loan 


Insurance Corporation. 


Official data supporting the above state- 
ments, and information concerning the institu- 
tions chosen by investors’ standards, may be 


secured from... 


ELECTED FEDERALS, Inc. 


135 South LaSalle Street + Field Bldg + Chicago 3 


A non-profit corporation supplying facts on the shares 
issued directly to investocs by member Federal Savings 
and Loan Associations. 


Prompt, Favorable Yield plus 


Convenience. 
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Limited Supply 


THE VISIGOTHIC CODE, translated from the original Latin and edited by S. P. Scott. 


SWISS CIVIL CODE, translated by Robert P. Shick, annotated by Charles Wetherill 
corrected and revised by Eugen Huber, Alfred Siegward, Gordon E. Sherman. 
These books were published by The Comparative Law Bureau of the 


American Bar Association, and the few copies available may be 


purchased for $3.00 per volume or $5.00 for each set of two books. 


Price & Ss for set of two 
per volume 


No extra charge will be made for delivery. 
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Portraits of the Chie} Justices of the United States— 


A collection—twelve in all—of photographic reproductions, on art portrait 









Stuart painting of John Jay; Trumbull iting of John Rut- 
by Earle of Oliver Ellswo by Peale of John 


of Roger B. Taney the famous 












Each reproduction, 8x10” in size, is designed for framing and would greatly 
enhance the attractiveness of your law office, or library. A full set would be 
extremely effective, framed singly, or in groups. If you find that you cannot 
use a full set, individual prints are available. 


If you are not completely satisfied, your money wil] be refunded 
Set of twelve............ aes $7.50 
Individual Prints pm 5 wonadivies 


American Bar Association Journal 
1140 N. Dearborn Street — Chicago 10, Illinois 








X AMERICAN BAR ASSOCIATION JOURNAI 























Any Kind of 
Court Bond 
Without Delay 


—Anywhere 
What type of court bond 
do y require? The 


U. S. F. & G. organization 
»tfer limost every con 
eivable type of bond to 

dgments and 
award r to guarantee 


e with court de 


cree f every county 
seat the United States 
you'll finda U.S. F.&G 
agent with power to issue 


nds and other 
d al bonds ata 


noment's notice 


U.S.F.&G. 
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Aunouncement 


of 


1944 Essay Contest 


Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest 
of Judge Erskine M. Ross, Deceased 


Information for Contestants 


Subject to be discussed: 

What Instrumentality for the Administration 
of International Justice Will Most Effectively Pro 
mote the Establishment and Maintenance of In 


ernational Law and Order?” 


Time when essay must be submitted: 
On or before March 15, 1944 


Amount of Prize: 
Three Thousand Dollars 


Eligibility: 

Contest will be open to all members of the As 
sociation in good standing whose applications fon 
membership in the Association have been received 
at th headquarters ofhce of the Association in 
Chicago prior to January first of the calendar yea) 
in which the award is made, except previous win 
ners. members of the Board of Governors, officers 
and employees ol the Association 

No essay will be accepted unless prepared for 
this contest and not previously published Each 

ntryman will be required to assign to the Asso 
ciation all right, title and interest in the essay 
submitted and the opyright thereof 

\n essav shall be restricted to five thousand 

ords, including quoted matter and citations in 
the text Footnotes or notes following the essay 

vill not be included in the computation of the 
number of words, but excessive documentation in 
notes may be penalized by the judges of the con 
test. Clearness and brevity of expression and ab 
sence of iteration or undue prolixity will be taken 
into favorable consideration 

Anvone wishing to enter the contest shall com 
municate promptly with the Executive Secretary 
of the Association, who will furnish further infor 


mation and instructions 


American Bar Association 


1140 N. Dearborn Street Chicago, Ill. 
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“The Busy Lawyer’s 


Dream Come True” 


It is just an expression — by a prominent 
lawyer — hut it’s based on actual experience 


in case-research. 


He was speaking of the ease and quickness he experienc- 
ed in finding case-law when using WORDS & PHRASES. 


Permanent Edition 





a set that is used today constantly, 


by thousands of lawyers who recognize its unique value. 
This simple alphabetical and self-indexed system for find- 


ing the elusive case-in-point is popularly known as the 


“One-Minute Method.” 


Investigate for yourself. 


Ask for free sample pages. 


WEST PUBLISHING CO., St. Paul 2, Minn. 
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CURRENT EVENTS 


nging the federal courts up to this 


House of Delegates wee} 
Mid-Year Meeting 


MID-YEAR f the Jud 
Hous D ce th Judges 
rican Bar Ass » will be { 


fills a long felt need. It is 


result of a careful study of the 


bject by a committee of the 
licial Conference of Senior Circuit 


under the chairmanship and 


John J 


United States Circuit 


\ 


eadership ol Judge 
Parker of the 
Court of Appeals for the Fourth 
Phe Act provides that each district 
a" ; | irt shall appoint one or more of 
reporters, the number to_ be 


the 


ppointed, qualifications tor 


the salaries to 


bracket of 


determined 


ppointment, and 


paid, within the 


45.000 to $6,000. to be 


+ Fel x ) the Judicial Conference of 


Senior Circult Judges 


— 


The reportel 
be required to record all official 


Lat ‘is a = roceedings had in open court ex 


} 


where in civil cases the parties, 


the approval of the court, agre« 
contrary 
and 


In addition to the = salary 


eling expenses, the 


I 
De ntitled to transcript 


reportel 1S 
fees tor tran 


pts furnished to the parties or to 


State Delegate 
Elections 


Fourt! S ind The 


Fight! n the 


| 


ittention of members 


following jurisdictions 


s directed to the notice by the 


Board of Elections printed on 


age 116 
i \labama New Mexico 
Federal Court Reporter California North Carolina 


Bill Passed Delaware North Dakota 
Florida Pennsylvania 
N fa H Hawaii South Carolina 
eo i i I Kansas Dennesse¢ 
ious Senate Kentucky Vermont 
horizing t nt of s \Massachusetts Virginia 
rt listrict \Missouri Wisconsin 
5 and this \lontana 
i Ir n ; 
; : lerritorial Group 
p \laska, Canal Zone, and 
7 | agen Philippine Islands) 
. il 


the court at rates fixed by each 
district court with the approval of 
the Judicial Conference. He is re 
quired to transcribe without charg« 
all pleas and proceedings in connec 
tion with the imposition of sentenc 
in criminal cases. In the discretion 
of the court, transcript fees may be 
In criminal 

pauperis, 


will be paid by the 


taxed as costs in the case. 


cases brought in forma 


transcript fees 
States, and in civil 


United paupe! 


cases the same rule applies “if the 


trial judge or a circuit judge shall 
certify that the appeal presents 
a substantial question.’ 

\ somewhat extraneous section 
provides that upon the request of the 
appellant, the record on appeal shall 


be printed by a printer designated 


by the appellant 


Judicial Selection and 
Tenure 


Bar 


convene in 95S! 


members of the American 


S 
A Association 
Louis on 


February 5 and 6 for an 


other of the regional meetings which 


have signalized this wartime year, it 


may be that there is an unforeseen 


appropriateness and timeliness in 
the choice of meeting place. 
States in 


which the organized lawyers of the 


Missouri is one of the 


state and local bar associations 
brought about the adoption and usé 
of what is known as the “American 
Bat 
nation, election and tenure of 
That 
Phe 


been in operation, and is generally 


Association plan” for the nomi 
Stat 
victory 


court judges notable 


was in 1940 plan has since 


deemed by lawvers to have met the 


practical test of demonstration as 


the most feasible substitute for 
direct election” of judges 
Now a State constitutional con 


vention has been called in Missouri 
I'he forces which opposed the adop 
Bar A ssc w1la 


tion of the “American 


59 
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ORDERED JUSTICE UNDER LAW 
IN AN INTERNATIONAL ASSOCIATION 


By HONORABLE ORIE L. 


tates Cir 


just ind 


: veaceful ad 
i id controversies 
not through 
irt AN provide mcans, 
ra pect through 
t ynal tribunal 
S nall, shall 
co rid ilated 
| t dominat 
national dis 
I sultic nt to 
l il i CTILS 
rnational ono 
mic tribunals 
i wccess to raw 
i] i ypen markets 
i in international! 
ist he pro 
freed from 
\ nm? ) hope to 
I it economik 
i iker peoples 
America Cannot Remain Aloof 
yf our national 
f a long-held 
ee trom en 
I lof Asia. But I 
yn that with the 
1 ym othe world 
) yng possible 
being brought 
| ) ( bette 
our national 
d s S iblish in 
) i I ugl 0) he 
) {)} 


t Court of Appea 


PHILLIPS 


Tenth Circuit 


It may be suggested that it also means the surrend 
of the American standard of living. But the impove 
ishment and the economic repercussions that follow 


in the wake of wars would ultimately destroy 
American standard of living And I have confiden 
that American ingenuity, efhiciency, and individual it 
tiative can largely offset the competitive effect, at lea 
in so far as our domestic economy is concerned 
according fair opportunities to all the nations of 
world 

Some will doubt that, in the light of the failun ) 
the League of Nations, we should take these risks 
\Miv answer is that the League was a negative force and 


used merely as an agency to preserve the stat 


quo, 1 
ju 


ot as a dynamic instrumentality empowered 


make and compel adjustments to meet changing worl 


conditions 


Men of Vision Needed for Accomplishment 


of Objectives 


I have only undertaken to state these objectives i 
broad outline The means for their accomplishment 
wil ae nand the best brains and the best thought ot 
the great | iders in the democracies There will be 
i need for men of clear vision 


indomitable courag 
ind adventurous spirit In their accomplishment, th 
] 


lawyers and the judges of the world must take a leadin 


part \ ire 


ment 


trained and experienced in the settle 


of disputes between government and the 


citizen 


and between citizens by the processes of reason and 


justice, through judicial and quasi judicial tribunals 
In the setting up of these international tribunals and 
in making 


provision fon then 


look to 


men ind 


functioning, the world 


lawvers ind judges, as well as to States 


the 


the v itest 


conomists It will present to 


the 


lawvers 


ind judges of America and ol world 


challenge that has ever come to vour profession ind 


min 


With the foregoing as a background and with mor: 


particularity, but without in anywise undertaking to 


present a blueprint, it will be my suggest 


purpose to 


certain fundamental concepts that, in my opinion 


should be kept in mind in the 


plan for the 


formulation of any 


maintenance ol permanent peact 


My basic notion is that if we may hope to prevent 
nations | 


om vindicating their rights and redressing 


their grievances, real or imaginary, through the a1 


l 








ORDERED JUSTICE UNDER 


yitray mpartial tri 
la hicl 1ints and afford 
protection tor their 1 I ind iress for their wrongs 
In this address I sha se tl word nation,” unless 
therwise indicated, in a broad sense and as including 
dependencies becaus I ist 1 strife and con 
flict have ro l 1 ation between 
nations and their d S 1 otherwise, my 
basi thesis is that la l for tor 
ind »] ind ib nternational 
law based on reasot l 1 enforced by 
nternational tribuna 
For t IccomMmp | I do tt favo 
the Stassen plan for a I entertain 
doubt both as to its [ s desirability 
Neither lo I I ird i M I nans notion 
f an offens ind d illia n America 
B h Comm ( ind § Russia 
I do no ders Mr. Lip in so regards it 
ecaus s Dook | 
lu 

nd maintains 

regard 

I eal allie 

t nants the 

} could 

, ’ ' 


factual data and ik yn to straight 
thinkit pD 

[his S iO 1 l ) Mosc Ww pa ts 
Obviously, Ame B sh ¢ ealth, and 
Russia must lead nent of an 
issociation of na M bstituting 
ternational justice | fo f iudgment to b 
pronounced must be pon t\ nee tional gangsters 
Germany and ipal ind no doubt of 
it | | ind CO ple 10 rf nean that 
they should be tried for ls 1 by an inte1 
national tribunal. Bi ! s and declarations 
Germany and Japan placed nselves in the 
ite rv of interna ma iws I Allied Nations 
are joined together as a sort of rnational vigilante 
organization to protect thems . 1 other nations 
against German. nd fay I st be dealt 
with summarily by tl Allied Nations acting as vi 
rilantes because no ot t rovided 


International Gangsters Must Be Restrained 


Only highly industria 1 nations can carry on a 
«1 l Val \“\ S 1 serio 
offens iwalnst soci ler restrain 
d pl hin of tl ind wl 

we release the st probation o1 

es a rnational gang 

i k ( iny and Japar 





LAW 


must be thoroughly beaten. ‘They mus e disarmed 


ent, sufficiently nonindustrialized 





ind, in my judg 
insure their inability to again wage wars of aggression 


And these must be more than mere treaty requirements 


Ihe Versailles Treaty provided for disarmament of 
Germany and for inspection. None of t Allies, except 
France, paid any attention to the requirements and 
she too late Then England refused to in witl 
France in requiring obedience. Ge was pel 
mitted to drill th sticks on th tl ry that sucl 


1 force was not an armed force 


Germany or Japan to make a sin p, aero 


10l or-driven vehicl mucn 1 qaina 


plane, or 1 


armaments. An inspection force shou ve provided 


that would insure prompt knowledg iny fa 
fully to comply with the restraints Avoidan rf 
he requirement to remain disarmed s ild not | 


permitted by mere technical distinctions. Means sh 


+ 1] ] 
a provided or compelling compli 


If that be done and America, the Brit Con y! 


ealth, and Russia will agree to mainta eace among 
apo ! th : ae 
lemselves ind tne nations oul secu ind 
peace of th orld are reasonably assut for a sub 
ne . cs rily } p : Sa 
Stanitial perl A primarily ecause | » nm 
now, or is likely in the near future t sufhicier 


industrialized to carry on a modern 


Cooperation Necessary During Transition Period 


Moreove it vill, of course, take I > rk put 
1 permanent plan for the maintenan¢ pr ind 
for substituting a rule of reason, ri ind } 
for that of might and _ force During insition 
period, cooperation between America British Com 
monwealth, and Russia to maintain tl yf th 


world will, of course be necessary 


In a recent article in the Saturd Eveni P 
Demarece Best said 
Moreover, Russia's present 
int, and wh want most ot! all ng pe dd 
rf p* icé R issia IS motivates 
poses to win tl I nd ) sul ne 
post-war world Whatever some i roy ndists 
may tell us, we are not fighting tl ( 
imperfections of oul Allies. Our pr ry pur] t 
igure out some means Ot cooperating ¢ n im 
perfect world Fortunately, there is or i hicl 
our Allies in both wars share wit! ) y, and 
hose i I ] believe \ I 4 
That a s to establish a yrka 
ing large-sca $s; D coopera m ) 
vhich like ) I I I | 
peace 
It may be impractical or impossible fo s nov 
obtain more It may also be true it such an al 
rangement will bring about a long p Ml of peace 
Nevertheless, I am firmly convinced 1 in Ol 


hope to bring about permanent pea 


hrough tribunals for 


international! 
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ORDERED JUSTICE UNDER 


yversies upon the principles of 


it and just vith sufficient force behind such 
ibunals to « respect and obedience to thei 
crees IT} many nations with tremendous 
tentiall istrial development, with great 
sources of erial and unlimited manpower, 
tably China i Those nations may awaken 
[he portents p that direction With the in 
istrialization of A would come the power to wag 
Ambitio1 cial supremacy or strains due to 
ilousies, pl : ind economic competitions 
tween } ww races might breed wa) 
a woriad | het means than force is provided 
wr the enfor ternational rights and the re 
ress of inte) ongs, even though power is 
being e1 in peace 
No Police Force Can Maintain Order 
Through Sheer Power 
Moreo it p nent world peace 
nustrestonatl lation than benevolent powel! 
to be exercised nations which happen today 
to be most p [he other nations of the world 
will not, in m ent, be content to intrust their 
destiny to th re world policemen, regardless 
ff how earnest se policemen afhrm their adher- 
ence to the pri s of the Atlantic Charter. They 
will feel secu when war is outlawed and there 
is substituted arbitrament of arms the judg- 
ments Ot al i ribunal No police force, how 
ever powerl er benevolent, could perma 
nently mainta and order among individuals 
through shee1 If a member of a family is as 
saulted and ra we may be sure the family would 
avenge the wro re it not assured the wrongdoer 
would be adec dealt with inder a system ol 
criminal justi Would we hesitate to use force to pro- 
tect our Ci\ x redress our civil wrongs at the 
behest of a p n of a sovereignty to which we owe 
no allegian judicial tribunals open to us 
vherein we ize our complaints, obtain a hearing 
and obtain a ite our rights and 
redres ) S 
Moreove! ffect of merely preventing aggression 
through pow ht not be altogether wholesome. 
Some nations { issured of protection from ag 
gression, n arrogant in their treatment ol 
»ther nations uld no I if they knew they 
could be called 1 account before an international 
tribunal and s 1 to sanctions by the decree of 
that tribunal f r international wrongs 
If Ame1 British Commonwealth, and Soviet 
Russia will a » live in peace and will effectively 
deprive Gert nd Japan of the means of again 
waging wars O sSs1on, tf nations of the world will 
experien i ling of security and a hope for 
ermanent pea But from time to time international 


FEBRUARY, 1944 VoL. 30 


LAW 


controversies are bound to arise. If we are to maintain 
peace, does i not follow that we must provide means 
for their peaceful adjustment in accordance with prin 
ciples of right and justice and means to enforce such 
adjustments: 

I think if the 


assured of security and of treatment by the more power- 


smaller nations of the world can b 
ful nations that accord with the principles of right and 
justice, they will be able to solve and work out thei 
own domestic problems—social, political, and economi 
It must be admitted that what I suggest involves sonx 
surrender of national sovereignty. But the surrender is 
one of form rather than of substance. It amounts only 
to an agreement on our part to so order our activities 
in their relations to other nations as not to clash with 
another nation when the latter is acting reasonably 
Moreover, at the beginning I would narrowly define 
the non-consent jurisdiction of the international trib 
unals and limit such jurisdiction to controversies of a 


character most likely to disturb the peace of the world 


or to provoke acts of aggression. I have chosen the 
term “non-consent” for want of a better one. By it 
I mean the powel to decide controversies between 


nations on the complaint of one without the consent 
of the other. I would broadly define the consent juris 
diction, that is, the jurisdiction with respect to disputes 
voluntarily submitted and hope that, in the light of 
experience with such tribunals, the nations would be 
willing from time to time to broaden their non-consent 
jurisdiction. I would prohibit aggression until the con 
troversy out of which the alleged cause therefor arises 
has been submitted to and decided by the appropriat¢ 
tribunal. I would make the judgments of the inter 
national tribunals entered in matters within their non 
consent jurisdiction final and binding and would en 
force them, if need be, by a military, air, and naval force 
provided to maintain world order, to prevent aggres 
sion, and to compel obedience to the decrees of the 


international tribunals. 


Nucleus Around Which World 
Association May Be Built 


It must be admitted that to secure adherence to such 
a plan by Great Britain, Russia, the United States, and 
perhaps China, as a nucleus around which the world 
association for the maintenance of permanent peace 
may be built, will be difficult of accomplishment. We 
already hear the suggestion that there will be territorial 
demands that will incite the fears and destroy the con 
fidence of the smaller nations with respect to thei! 
future security. And that Britain and the low countries 
will insist on keeping and expanding their overseas 
empires in Africa, the Middle East, and the Far East 
But we must not lose sight of the fact that Lithuania 
creations of Versailles, have, 


Latvia, and Estonia, 
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THE EQUILIBRIUM 
BETWEEN LIBERTY AND GOVERNMENT 


By HONORABLE GEORGE W. MAXEY 


ef J tice Supreme Court of Pennsylvania 
1s activity whe they had been only oppressive 
! ind Asia truders hey knew that governments are administere 
ror reigns DV averag men and that the mating of medtocrit 
il with public offic has never yet begotten genius 
then has ofter egotten delusions of personal grand 
| as and and an ambition to administer civilization 
No Progress Without Order 
n 
Oo no But the can be no progress without order and 
CH d order canno be iaintained without governmet 
it thoug] Government Ss restraint ind restraint is Creation 
) orderly fore The Universe is governed by law II 
God and were not for the restraints of the solar system we woul 
ha sOla nao | ] ! traint h h a ikes h I 
fruittu d trom the restraints of deco 1 sO 
derives its Charm 
Justice Defined The prob of statesmanship is to establish ane 
ill ill l ( ibrium between libert ind res int 
() } Just i id 11lis I d do his Th \ keep 
( " bala ts and obligations When 
quilibri s disturbed a nation is headed towat 
the rule of either a man or a mob. When in 179 
nts are the Frene lethroned their king they enthroned 
. mob Demagogues by promising equality obtan 
yf ne to the power they craved, and then to the stirring strat 
y| clad ot tl Marseillais the guillotine cut off the head 
sw) kings nobles and commoners with pertect q tality 
| and the waters of the Seine ran incarnadine to 
a T} Ol ly a vidends evel declared by demago 
ingeons n power are disappointments, and the terminal of 
red the Utopian Road” is Disastes 
\ ! care 5 to for , 
\ i tus 
C The Three Indispensables to Equilibrium 
) lo ntain equilibrium between liberty and 
) | ver n nt hree things are indispensable First 
gover! nt must not be permitted to attempt ftunctior 
f certain beyond its natural powers and out of its legitimate 
range | ction Second law and order must be 
irked y t maintained Third, there must be an absolutely in 
yf human dependent and fearless judiciary 








EQUILIBRIUM BETWEEN 


[here is a natural law which governs government 


ind limits 1ts powe! LO! cood, though its powel for 


evil is unlimited The hallmark of statesmanship 


f 


facts Any “quack” can 


is an understanding o 

kill, but even the greatest physician can cure only 

when he cooperates with Nature’s healing processes 
I 


Inexperienced social surgeons always itch to operate 
I 


1¢ I} 


ough Aristotle 2300 years 


on. the body-econon 
ago enunciated the truth that “when everybody takes 


care of everything nobody takes care of anything 


charlatans still mislead the people into believing that 


government possesses the wisdom and power of Deity 
Statesmen never confuse government with God Speng 
ler says that Bismarck was a statesman of the first 


rank because he practiced only tl irt of the possible 


A Republic Overloaded with Government 
Will Collapse 


Ihe architects of this Nation knew that a republic 
overloaded with government will collapse and that on 
ms ruins wil] arise Caesarism The mob always finds 
So they established a Nation where every 


tS miastel 


I 


individual should have as much freedom as is con 
sistent with the like freedom of others, which means 
reasonable opportunity for all. Free men will acquire 
property, for no law can kill a human instinct, and 
the love of property ind the wgerness for enterprise 


and the urge to better one’s condition have been the 


motive power which has carried the human race to 


its present heights. Only when individuals advanc 


can society progress [Thomas Jefferson declared that 
“the first principle of human association is the gua 
antee to everyone of a free exercise of his industry 
and the possession of the fruits acquired by it This 
Republic ope ned the rough road to fame and fortune 
to every human being who has the strength and courage 
to travel it 


Freedom of enterprise naturally results in economic 


inequalities but from them no people ever suffered 
anything even remotely comparable to what they have 
suffered from politi bpress when they permitted 


the government to become meddlesome enough to at 


] 


empt to make all men economically equa uch an 
tempt t k 1] jual. Sucl 


attempt is a perversion of the function of government 
and a challenge to the law of nature that life is a 
competitive game in which there are prizes to be won 
and defeats to be endured Nature’s recipe for prog 
ress is exertion, for strength is born of struggle. Pa 
ternalism means ultimate tyranny because all paternal 
ism presupposes and promotes the feebleness of the 
individual paternalized The breed of Bunker Hill 
and Valley Forge dreamed only of that “social security 
which is the reward of industry and frugality. Ow 


} 


Constitution makers understood the effect of powe1 


upon its possessor and they knew that when officials 
get too close to a man they cra his freedom, and 
so to the officials created they said You keep at a 
bb 


LIBERTY AND GOVERNMENT 
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distance, referee the game impartially, and shack 
us only when we violate the rules of fair fighting 
For one hundred and fifty years the American peo 
under a government thus limited in its powers 
tained the highest known degree of ell-being, le 


the van of human progress, and added lustrous pag 
to the history of the world All this was accomplish 
without turning the government into a huge welfa 
institution, or without making Uncle Sam the Natié 


al Overseer of the Improvident 


First Duty of Government Is to Govern 


In maintaining an equilibrium between governme 
and liberty the second “indispensab!] is order. O 
der is “Heaven's first law” and th State’s first la 


The republics which failed durin tne present Ce 


tury did so because some of their officials were t 
cowardly to preserve ordet If the German gover! 
ment of twenty years ago had done its duty, Adolp 
Hitle: would have been executed for s then lawl 
defiance of authority instead of being given an o 


portunity to write his book chartin 
the world The first duty of government is to gover! 


1. @., to maintain law and order, at a izards a 


regardless ot expense. Only thus does it fulfill j 
legitimate function, which is the protection of life 
tberty and property against murd rs, trespasse1 


and thieves Che protection of life, liberty and propert\ 
] 


was guaranteed by Magna Carta over seven centuries 


ago This same guaranty is to be found in our federa 
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EQU IBRIUM BETWEEN 


n 1S in pertorming |! not walt on any ree 
reant minor ofhcial’s whim 
\ I » § rt It has been well said that some men when weig! 
Na I d ed in a critical hour are found too light Wher 
S O S. B said \ Calvin Coolidge Governor of Massachusetts, was 
1 mo weighed in a critical hour during the Boston poli 
d trust n nest ngage strike / is found too light. He courageous 
beco 5 a kal curs It is a demoral- declared that “‘there is no right to strike against th 
public safety by anybody, anywhere, anytime’ N 
chief execu of any nation or any state who is 
Static Right Is No Match for Dynamic Wrong wortl Mf his high post ind who measures up to his 
; responsibilities will tolerate the existence in his juris 
ctiol i! organization which sets itself up as 
superior to tl sovereignty and as scornful of its laws 
Obedience to authority is the first duty of the citizer 
- - iS W as of the soldier, and every true man in author 
. ] tv WIll icl | i obedience Every CONCESSION VY id 
\ ’ - ad to an outlaw, domestic or international, is not an ap 
:; oa - peaser but an appetize When we realize how th 
( — virile and fearless men whom I have named are honor 
1d to d d in history while others who stayed in the coward’s 
Ay lack suppressed corner and shrank from the performance of duty 
: / a have been forgotten, we appreciat the force of that 
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hre did 


lis duties 


profound observation of Wendell Phillips “How pru 


dently most men creep into nameless graves while now 
and then some bold man forgets himself into immo1 
ilies 
An Independent Judiciary 

The third “indispensabl to equilibrium between 
liberty and government is an independent judiciary 
its fun m is to determine between individuals and 
bet n the individual and the government what 1s 
justice under the law, and to keep every governmental 
department and ofhcial within their constitutionally 
issigned spheres. Such a judiciary maintains the equi 
librium between liberty and government Servile 


judges mean an enslaved pt ople Ten years ago Adolph 


] 


Hitler declared himself the depositary of all judicial 


wer in Germany Napoleon III in his march to 
ibsolut in France reduced French judges to ab 
jection. Victor Hugo described them as follows: “What 
1 spectacle is that flock of judges, with drooping head 
ind bended back, driven at the butt-end of a musket 


to the perpetration of every infamy and every cri 
The ot 
were independent tribunals of justice 


Gi [1], 


hy 


ae 
itl 


finest fruitage the English Revolution of 1688 


\ major charg 


against org the Declaration of Independ 


in 


ence, was that had “made judges dependent on 


his will” 
All hi 


law In 


story proves that liberty endures only under 


I 


a constitutional republic the law and not 


the mob rules, and whatever the majority may in a 


f madness or excitement demand must yield 


moment ¢ 
to the intelligent and sober judgment the organic 
law embodies. Where a Constitution like ours is 


~ Py 
6; 
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1intain i iS always al dividual De! and the at npt ( s 
ippea fro Pp L P soper Lhe 1 Tf pows [ 1 write an epl ) i ) 
dependen nly in judges to tional Re c 

1 rh 1 than popular! [he . " yf justice 1O I 

! ¢ liency and wl i . ling o1 e si 
tT O n nol . the truul n which 1 idministered \ 


x Ul rn Nationa Capitol basement ( 


The Court Packing Attempt ransformed our feeble confederacy u 1 nation. J 


irtroo lI Pa ic | ric i! }? S ac TOT 

Ch : :, rified | nat ncarnatiol yt i ) 
- tei _ fs Mal ) there courageo 1 Lo 
dicia i i igo [ XVI althou new tha nm do - f 


ylution il { unal \ hich al { mof;ri 


Will 


Octol 93, barbarously 
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la 
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, ' 
judiciary ind W Ar il i lo t flock nd 
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SHOULD A BOARD BE CREATED TO ADVISE DISTRICT 
JUDGES WHAT THEIR SENTENCES SHALL BE? 


By HERBERT S. PHILLIPS 


tates Attorney 





H se of Representa 
H mn W. Sumners 
ludiciary Com 
yr t H 1 1B to Provide 
§ nd Youth Offenders 
, Reais 


» pregnant with 


il judiciary 


S hie B nei 
4 prov I 
[Ihe Importance of the Question 
ai \ { 11 
) it 
l hat \ 
lorat . 
yn) 
} | rs 
! 1 
rec ( S | conciusion 
i rotes 


n such es 
yn ich qu 


1 Democracy 


th respect 
The Provisions of the Bill 
c 4 | VICES mmoO08ng 
+} 
‘ ] 

I ndant 
se 1 I pl ! by law which 
i! ) rel porary sentence 

, . ; 

Act wecomes a law 
l ndant com 
sentence ») 


¢ six months, 


1) sion oO! Adu 


yurt the term 


Southern District of Florida 


definite” sentence, together with the reasons for the 


sentence fixed by the “Division.”” The judge who tried 


the case may, upon receipt of such recommendation 


t} 


from. the Division,” thereupon fix the definite and 


final sentence by either modifying or affirming thi 


original temporary sentence, which temporary sentenc 


must, in every case, be the maximum sentence fixed by 


trial judge finally, after all the circu 


I! ihe 


locution provided for by the Act, determines that 


maximum sentence first imposed should be changed 


and that a sentence different from the one at first 


imposed, and also different from the sentence recom 


mended by the “Division,” should be imposed, the 
judge shall state in writing his reason for changing 
le sentence and not following the recommendation ol 
ind furnish same to the “Division” of th 
Correctional Board having supervision of sentencit 
ol adult p! soners, to be filed with the said Board is a 
permanent record 


} If the “Div 


ym within six months, o1 


ision” shall not make its recom 


twelve months is 


case may be, the court shall fix the definite sentenc 
vhich the offender shall serve, and if the “Division 


ecommendation within the time limit of six 


x twelve months, and the court does not fix the definit 


sentence within two months thereafter, the sentenc 


decided upon and recommended by the “Division 


shall ‘become the definite or final sentence, and the 
clerk shall thereupon ente judgment thereon. (Would 
not this be imposition of sentence by the “Division” or 


Board, and not by the judge?) 


5) When ar 


nt of conviction and elects to enter upon the ser 


offender has appealed from the jud 


of his original sentence, the definite sentence may be 


thstanding the pendency of the appeal 


Pertinent Questions 
would like to ask the following questions 


i Would the 


ind entered by the clerk be legal? 


judgment fixed by the “Division 


defendant does not elect to enter upon 
the service of his temporary sentence, and does not elect 
to take an appeal until the final judgment has bee 
entered against him, what would be his status durin 
the six months, or year, in which the Board o1 Divi 
sion” will be considering what sentence should bs 
posed on him? 


Will the 


ippellate courts recognize an appea 
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if office, after 


cs. Shall this 


laity and practicing attor 

tte t ictment of legislation 

( ( Stitutlol but, whenever a 

f rep nta f th ourts seek to have a 
it it is an effort to 

Constitution by in 

law “whereol 

) ) I t to | contrary, it 

y ha minds, as with a hot iron 
justice can b 


Justice and Uniformity in the 


Absolute 


Imposition of Sentences Impossible 


As 1 ha I ited every man 

nts and emo 

and absolut 

If 1 ty, and perfect 


il S monotonous 


And il every 


ind equalily 
vovernment 


God will have to 
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CORRECTIONS ACT 


the judgments rendered by our Circuit Courts of Ap 
peals, in order to bring about uniformity of decisior 


when the court is divided as to the judgment to 


rendered Why not have a “Correctional Board 


up to watch over the Supreme Court of the United 


States, and tell the members thereof, when they divide 
in opinion what the Court should decide in order to 


] | 


being divided on grave and most importan 


avoid 
questions and in order that we may have uniformit 
of decisions by the highest tribunal of the land? 


The existence of some boards and bureaus may b 
justified, but when it comes to placing our courts unde! 
Boards” that shall 


the supervision of “Correctional 


instruct judges of our courts what kind of judgmen 
and sentences they should render and impose, I think 


it is time to call a halt. 


Reports and Expenses 
Since the Act makes no provision as to the mann 


in which each case is to be presented to the Board 


Act, for some reaso1 
No doubt the 


the clerks of the district courts to 


I assum that the framers ol the 


thought best to leave that to the Board 
Board will require 
certified transcript covering each case, 


Board Record No. | 


Record No. 2 will be the reports of investigators, and 


send a compl tt 


to them, which will be Board 


the findings of the Board, which, of course, will be 


confidential, and unknown to the 
| | Record No. 3 will be the in 
j 


attorney, 1f he has one 
structions from the Board to the district judges. Record 


defendant and his 


1 


No. 4 will be the report of the judges setting forth thei 


} 


reasons why they disregarded the coercive advice of 


the Board 


If the Act becomes a law it will be 


ress to make 


for the erection of a building large enough to house and 


necessary tol 


an appropriation of several millions 


preserve the files that will accumulate with lightning 
rapidity at the rate of some fifteen to twenty thousand 


cases pel yeal It will also be necessary to appropriat 


many thousands with which to pay the hundreds ol 
investigators that the Board will have to hav and 
othe expenses ol the Board 


Important Observations and Conclusions 


Duri and even before, the Aristotle epoch, observa 
ys had been made as to the characteristics ol 


criminals, and it was determined by students of tha 
day that there is a clos« relationship existing betwee! 
the mental and bodily traits of criminals 

F. J. Gall, one of the early writers on criminolog 


who has been re carded by some as the founder of the 


modern science of criminal anthropology, believed that 
vel l h I | 
svchic lite 1s rooted in the physical organization 


Much 


and initiated the practical study of the criminal 
credit is due him, and those who followed him, and 


reat credit is due Cesare Lombroso, an Italian, who 





was the most outstanding student of criminology dur- 
ing his day (1876). Following the publication of his 
work entitled, Criminal Man, the Elmira Reformatory, 
the most outstanding reformatory in the world, was 
established. But when we advocate securing uniformity 
of sentences through experts, we must remember that 
the leading students of criminology, criminal anthropol- 
ogy, evolution, sociology, psychiatry, and so on, are as 
hopelessly in conflict, and perhaps more so, than our 
federal judges ever are. It would be impossible to work 
out of their conflicting views and theories, a uniform, 
practical system for the reformation of the criminal. 
There are no differences more violent and irreconcilable 
than those arising between scientists, theorists, and 
alienists, and those who claim to be experts with respect 
to any subject. Uniformity of opinion among them is 
impossible. In fact, uniformity of human action is the 
most undesirable thing we can strive for, because 
when uniformity is reached, there is nothing further to 
do; no further progress can be made; there will be no 
conflicting views, nothing to stimulate thought and 
action. 

All students have found that no two criminals have 
identical characteristics or manifested tendencies. It 
is generally recognized that criminals are best classified 
as, (a) criminals by impulse or sudden passion and 
resentment; (b) the occasional criminal; (c) the insane 
type; (d) the congenital type; (e) the professional type, 
and (f) first offenders. 

The present Federal Parole and Pardoning Board has 
been doing good work, and is still doing good work. 
It may be that they need more assistance than they 
have been given, but let us strengthen what we have 
instead of destroying it and starting something that is 
new and that will put in reverse the machinery now 
set up and working so well. Let the criminal be 
classified by scientific study of the criminal, after he has 
been sentenced and placed in the institution or prison 
to which he has been committed by the Attorney Gen- 
eral. That, in my judgment, is the time for the study 
of the criminal by experts to begin; that is the time 
for the consideration of matters that will throw light 
“on the character and tendencies of the person who has 
been convicted of a crime, with the view of determining 
the manner and extent of his punishment. Such is the 
orderly and logical procedure which the greatest writ- 
ers on criminology recognize, if I interpret them 
correctly. 


A Judicial Bureaucracy Would Be 
the Most Dangerous of All 


The Honorable Hatton W. Sumners, in the Septem- 
ber issue of the Reader's Digest, points out how and 
why the problems of states, cities, towns and com- 
munities are being administered by federal bureaus and 
boards in Washington, and how the present trend, if 
not stopped, will result in the destruction of local self- 
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government. After doing so, he says: 
. .. The bulk of what in effect are our general laws are 
now being made not by Congress but by bureaucracies. 
* * * 
. . . The present picture is merely the natural develop- 
ment of our policies uver several decades. It is a procedure 
as old as tyranny. But it cannot exist in a democracy, be- 
cause where it exists government inescapably ceases to be 


a democracy. 
* n * 


Government is exercised best in the local community. 
There the problems are perceived with greater clarity be- 
cause they are close to the people and on a scale within 
their grasp. 

* * . 


. . . We are grasping at ancient evils, and call them 
progress. 

This disease has been most devastating in Germany. In 
Imperial Germany men already talked of the “tyranny of 
bureaucracy.” The republican government which suc- 
ceeded the Kaiser greatly expanded it. It reached its full 
flower under Hitler. Indeed, National Socialism may be 
described as government by bureaucracy. Jf we think 
Hitler’s system is better than ours we should have the hon- 
esty to say so instead of copying while we denounce it. 
(The italics are in the Digest.) 


I think the argument that Mr. Sumners makes against 
bureaus and bureaucracy is especially applicable to a 
board or bureau proposed to be created for the super- 
vision of the administration of justice by our federal 
district judges. I cannot see how he can consistently 
favor, as I understand he does, the creation. of a board 
with power to direct federal district judges in the dis- 
charge of the most important judicial duty that a judge 
is called upon to discharge, and also entertain the views 
expressed by him in the Reader’s Digest. 

Whenever Congress creates a board or bureau to sit 
in Washington to dictate to federal judges by coercive 
suggestion what their sentences shall be, the door will 
be opened for the disintegration and destruction of that 
independence which is the strength of the federal judici- 
ary, and the bulwark of the people against tyranny. If 
one step is taken in that direction, we know not how 
many more may follow. 

If the voice of the people could only be heard on this 
question, no’ board or bureau would ever be created 
with power to tell judges what kind of sentences they 
should impose. 

Mr. Justice Frankfurter, when referring to our system 
of criminal procedure, in the Nardone and McNabb 
cases, points out that the civilized conduct of criminal 
trials (which necessarily includes the imposition of 
sentences by the courts) cannot be confined within 
mechanical rules; that it necessarily includes a well- 
established range of judicial discretion subject to ap- 
propriate review on appeal; and that the administration 
of such a system as ours must necessarily rely on the 
“learning, good sense, fairness and courage of federal 
trial judges,”—and, I will add: instead of upon the 
theoretical conceptions of any correctional board that 
Congress may create, with power to instruct district 
judges what their sentences and judgments shall be. 
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THE PROPOSED FEDERAL CORRECTIONS ACT 


A REPLY 


By HARRY C. BLANTON 
United States Attorney 
Eastern District of Missouri 


of the Federal Corrections Act, H.R. 2140, Herbert 

S. Phillips, United States Attorney for the Southern 
District of Florida, makes the following assertions di- 
rectly or by implication: 

(1) That the proposed Board of Corrections will 
have “power to instruct federal district judges” as to 
sentences. 

(2) That the bill is “pregnant with danger to the 
independence of our federal judiciary.” 

(3) That the bill proposes a “radical innovation in 
the administration of justice.” 

(4) That this proposal is being made without the 
knowledge of the members of the legal profession. 

To those familiar with the bill, its sponsorship and 
history, these assertions are rather surprising and I 
doubt whether Mr. Phillips would have made them 
had he read the bill carefully, or had he read the 
Hearings before the House Judiciary Committee, or 
the Report to the Judicial Conference of United States 
Senior Circuit Judges made by its Committee on Pun- 
ishment for Crime in June 1942. From these last two 
documents Mr. Phillips would have learned that the 
Federal Corrections Act was drafted by a committee of 
seven of the foremost circuit and district judges on 
the federal bench. They were Circuit Judges John J. 
Parker, Learned Hand, and Orie L. Phillips, and Dis- 
trict Judges Carroll C. Hincks, John C. Collet, Paul J. 
McCormick, and Bolitha J. Laws. 

Mr, Phillips would have learned further that the bill 
was sponsored by the Judicial Conference; that it was 
endorsed by the American Bar Association and by 
the American Law Institute, as well as by several local 
bar associations; and that those who urged passage 
of the bill upon Congress either in person or by letter 
included the Chief Justice of the United States, the 
Attorney General of the United States, the President 
and the Director of the American Law Institute, the 
President of the American Bar Association, and the 
Chairman of the Advisory Committee on Rules of 
Criminal Procedure of the Federal Courts. If “com- 
paratively few attorneys know that such a bill has been 
introduced in Congress,” it is certainly not the fault of 
their major national organizations which are taking the 
lead in this movement to improve the administration 
of criminal justice. 

Had Mr. Phillips read the Summary of State Sen- 


’ the title and first few paragraphs of his criticism 
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tencing Practices and Parole Administration in the 
Report to the Judicial Conference, he would have 
learned that far from being a “radical innovation in 
the administration of justice,” the proposal in the 
federal bill is a very mild modification of a procedure 
which has been urged in this country for a hundred 
years and is being adopted in a constantly growing 
number of states. Thus in eleven states the courts 
have now no discretion whatsoever in determining the 
maximum length of imprisonment; in seven other 
states they have discretion in some instances and not 
in others. In none of these eighteen states, in which 
the power to fix the length of sentence in all or some 
instances has been transferred from the courts to boards, 
does there appear to have been any complaint by the 
state judiciary that this far more drastic change than 
that proposed in the federal Act has endangered their 
independence or even reduced their prestige. 


No Dictation to Judiciary 


I am at a loss to understand the basis of Mr. Phillips’ 
assertion that the proposed Board will have power to 
“instruct,” or as he says elsewhere, “to dictate to 
federal judges by coercive suggestion what their sen- 
tences shall be.” The language of the bill is plain 
(Title II, Section 1) “. . . The Division shall recom- 
mend to the court the term of imprisonment to be 
fixed. .. . The judge . . . may thereupon fix the definite 
sentence by modifying or affirming the original sen- 
tence.” The Board can do no more than recommend. 
The bill retains in the trial judge full power to fix 
the length of all sentences and to admit to probation. 

In his testimony before the House Judiciary Com- 
mittee, Federal District Judge Carroll C. Hincks dealt 
with the fear which presumably is in the back of Mr. 
Phillips’ mind in this connection. I quote from Judge 
Hincks: 

Some judges, I know, view the bill as bringing about 
an undue encroachment of the administrative upon the 
judicial power. And to the observation that under the 
bill the Board merely recommends and the courts are 
left with their power undisturbed, the reply is made that 
the bill is the opening wedge for encroachment. Presently, 
it is argued, the administrative recommendations will be 
generally accepted by the judges and the ultimate result 
will be that in practical effect the sentences will be fixed 
by the Board. ; 

As an active judge, justly proud of the traditions of the 
judiciary, I am not disturbed by such forebodings. 
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If the recommendations of the Board shall prove to be 
the product of passing fad, if they are not supported by 
reports which by recitals of fact and of actual experience 
appeal to the common sense of the judge, and if they 
appear not sufficiently to take into account local condi- 
tions, surely judges jealous of their intellectual indepen- 
dence will not swallow them ready-made. 

If, however, recommendations of the Board shall prove 
sound and sensible, and supported by underlying reports 
based on information often not available to the judges, 
doubtless, as the judges shall acquire confidence in the 
competence of the Board, the recommendations will come 
into increasing acceptance. 

When thus the judges have power to reject advice con- 
sidered bad, how then can they justly view as an “encroach- 
ment” advice which they shall find helpful and salutary? 
Under the Chandler Act, provision is made for the partic- 
ipation of the Securities and Exchange Commission in 
reorganizations in bankruptcy under Chapter X. It is my 
impression that this procedure has proved highly satis- 
factory. Certainly that is my own experience; indeed, I 
have occasionally invited such participation in cases in 
which the Act contained no mandatory provision therefor. 

Indeed, in these days when so many technical problems 
are pressing for official action, unless the courts are pro- 
vided with expert advice there is grave danger that their 
decisions will come to be viewed as judgments ex cathedra, 
founded more upon the accident of authority than on 
reason and real understanding. If so, they will fail to 
command public confidence and the ultimate effect will 
be to cause a shift of the power of decision to some new 
specialized tribunal, or board. Thus in the longer range, 
the dispositions of the bill should be viewed as tending 
to perfect, and hence to perpetuate, the judicial power— 
rather than as a subtle subterfuge for its destruction. 


Act of Limited Application 


To take up the rest of Mr. Phillips’ criticisms or 
questions in order, it should be noticed that in analyz- 
ing Section 1, Title II, Mr. Phillips neglects to point 
out that the provisions of this Title refer only to offend- 
ers who the judge decides should get a sentence of 
more than one year. The court’s power to impose a 
sentence of one year or less, or to suspend the imposi- 
tion or execution of any sentence and to place an 
offender on probation is in no way affected by the bill. 

Section 1 of Title II provides: “If the Division files 
its recommendation within the time herein limited and 
the court does not fix a definite sentence within two 
months, the sentence recommended by the Division 
shall become the definite sentence and the clerk shall 
thereupon enter judgment accordingly.” Mr. Phillips 
asks whether such a judgment would be legal. Later 
in his article he gives the impression that he thinks 
only a sentence fixed by a judge can be constitutional. 
He writes: “In an effort to avoid the unconstitution- 
yality of the Act, the ultimate determination of what 
the final sentence shall be, is left to the district 
judge... .” 

Appatently Mr. Phillips does not realize that the 
power to fix penalties and to determine how they shall 
be imposed is lodged with the legislative and not the 
judicial branch of the government. If the legislature 
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chooses to give a board power to fix the sentence, it 
can do so as is indicated by the action of the legisla- 
tures of eleven states in entirely taking away from the 
courts and vesting in administrative boards power to 
fix the maximum sentence. Indeed the Congress has 
long since moved in this direction by giving the Federal 
Parole Board power to modify the maximum sentence 
fixed by the court after the offender has served one- 
third of this maximum. 


Proposed Procedure an Aid to Sentencing Judge 


Mr. Phillips’ next two questions—concerning the 
status of a defendant who appeals-betray a misappre- 
hension as to the nature of an appeal of a criminal 
case in the federal courts. A defendant cannot appeal 
a sentence, he can only appeal a judgment of convic- 
tion. There exists no power under which a circuit court 
can review the sentence of a district court on the 
ground that it is either inadequate or excessive. The 
circuit court can review only the finding of guilt and 
the Rules of Criminal Procedure after Plea of Guilty, 
Verdict or Finding of Guilt promulgated by the 
Supreme Court on May 7, 1934, fix the time within 
which motions must be filed, appeals must be taken, 
and regulate generally the appellate procedure. 

Mr. Phillips next asks a very useful question since it 
is one likely to occur to anyone unfamiliar with the 
functioning of a modern penal and correctional system. 
“What information,” he asks, “can the Board have or 
secure that the judge cannot and will not have before 
him?” He pictures the Board as a body sitting in 
Washington and necessarily dependent for the informa- 
tion on which it will make its recommendations on 
investigators and “clerks who have had no experience.” 

How the Board and the Bureau of Prisons, with 
which it is closely integrated by the Act, will actually 
function is succinctly described by the Director of the 
Bureau of Prisons on pages 141-144 of the Hearings 
before the House Judiciary Committee. 

After imposition of the original sentence, the offender 
will be committed to one of the Bureau’s thirty penal 
or correctional institutions designated by the Attorney 
General, as provided for under existing statutes. Im- 
mediately upon commitment to a federal institution, 
the offender will be thoroughly studied and examined 
by the staff composed of a physician, psychiatrist, psy- 
chologist, educator, occupational training specialist, 
chaplain, and social worker. This personnel is already 
available at all of the major federal institutions and 
for nine years a classification program has been in 
operation. A detailed statement of the offense for 


which the offender was sentenced, together with infor-" 


mation concerning previous criminal history, will be 
obtained from the prosecuting agency, United States 
Attorney, and other sources. The offender's social 
history, his educational background, occupational his- 
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tory, family background, and community environment 
will be obtained by the case worker and verified by 
community agencies, federal probation officers, and 
other community sources. The educational supervisor 
will analyze the offender’s educational background, 
capacities, and interests, and the occupational training 
specialist will make a similar analysis in the vocational 
field. The physician, psychiatrist, and psychologist will 
present diagnoses of the offender’s physical and mental 
condition, his abilities and disabilities as particularly 
related to criminal tendencies, and the ability of the 
individual to benefit by treatment. The chaplain will 
report on the offender’s religious background and the 
probable effects of religious training and counseling 


on his future behavior. These reports will be integrated - 


into a case history or admission summary and will be 
made available to the Division of Adult Correction of 
the Board a month after the offender’s commitment 
to the institution. 

Two facts should be emphasized here. First, this 
report is not the work of one man but is the joint 
product of a group of specially trained men (not 
clerks) who have worked closely with the offender for 
at least a month. Inevitably such a group of men will 
uncover information about an offender which no judge 
could hope to acquire during the excitement and strain 
of a trial, or from a short statement of facts given by 
counsel for both the government and the defendant 
at the time sentence is imposed whether as a result 
of a trial or a plea. Secondly, these classification com- 
mittees already exist in all of the major federal institu- 
tions and now diagnose nearly every federal prisoner 
after he has been definitely sentenced in order to develop 
a program of treatment, though the rehabilitative value 
of their work is now often frustrated by sentences that 
are too short or too long. The Federal Corrections Act 
will make it possible to use these already available 
staffs to supply indispensable information to the judge 
before sentencing. 


Scope of Work of Adult Division 
of Federal Corrections Board 


The Adult Division of the Federal Corrections Board 
and the member or members who interview the offender 
before final recommendation on sentence is made, will 
check the findings of the classification committee against 
information received from the sentencing court and 
against personal statements of the offender made in 
the interview, and will bring to bear the national 
point of view and nation-wide policies of the Board 
in recommending a definite sentence. A quorum of the 
Division will review all the records on the case, includ- 
ing the transcript of the hearing granted the offender, 
in arriving at a recommendation to be submitted to 
the court. The Division will summarize the facts in 
the case significant to the fixing of the definite sen- 
tence and present fully its reasons for the sentence 
recommended. This record, together with copies of 
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the data used by the Division in arriving at its recom- 
mendation, will be mailed to the sentencing court 
immediately. 

Mr. Phillips asks where the Board members will hold 
the hearing granted the offender. Naturally this hear- 
ing will take place in the institution in which the 
offender is confined. Like the members of the present 
Federal Parole Board, which the proposed Board of 
Corrections will replace, the members of the new 
Board will regularly visit all federal institutions to 
hold hearings on recommendations for sentence and 
on parole. 


The offender will not be present when the court 
hands down the definite sentence. The clerk of the 
court will send certified copies of the judgment to the 
institution and an executive officer will read the judg- 
ment to the offender. The definite sentence will never 
be more severe than the original sentence which will 
be handed down by the judge in the presence of the 
offender and his attorney. On the contrary, in most 
instances the definite sentence will be less severe. There 
can be no question of deprivation of the offender's 
rights in affirming or reducing the original sentence 
when the offender is not present. 


Weaknesses of Present Practice 


The drafters of this legislation were dealing not 
with legal abstractions, but with stubborn realities. As 
judges who still have or have had to sentence men to 
prison, they were—it is clear from their report and 
testimony—conscious of the inadequacy of their tools 
for discharging so heavy a responsibility. Apparently 
their experience as judges does not justify the claim 
of Mr. Phillips that the judge is necessarily the best 
qualified individual to pass sentence. Judge Bolitha 
J. Laws of the Federal District Court of the District 
of Columbia made the following statement to the 
House Judiciary Committee: ‘ 

In my court we hear any number of criminal cases. 
Sometimes we have as many as ten or fifteen assigned a 
day. Among those ten or fifteen on the calendar we may 
have as many as six or eight plead guilty. You gentlemen 
know that it takes just about one minute, perhaps less 
than a minute, to accomplish a plea of guilty. We carry 
on a busy court, at least we think we do, during the week 
I have had the situation occur, more frequently than I 
like to admit, of being handed, at 4:30 on a Thursday, the 
jackets and info:mation, supposed information, concern- 
ing twenty-five or thirty persons whom I would be called 
on to sentence the following day. A great number of 
those I had seen less than a minute. In regard to a great 
many of them, I should say two-thirds of them, I would 
have no presentence report, and the sole guide in regard 
to the sentencing of that man is the nature of the offense 
revealed in the United State’s Attorney's record and his 
prior convicions, if any, which were furnished by the 

Federal Bureau of Investigation and the Metropolitan 

Police. With this meager information the judge is asked 

to impose sentences which may affect not only the entire 

careers of the offenders but perhaps also their families, 
and also the public interests. 
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The second reality which the judges who drafted 
this bill had to face was the serious inequalities between 
sentences imposed by different judges for the same 
offense under similar circumstances, and the rising pub- 
lic dissatisfaction with this situation. Figures cited in the 
Hearings show that the average sentences imposed for 
liquor violations in 1941 ranged from 3.5 months in 
one federal district to 33.3 months in another district. 
In the same year the number of convicted males placed 
on probation ranged down from 73.3 per cent in the 
middle district of Pennsylvania to 5.5 per cent in 
western Tennessee. Recently in nine federal district 
courts 281 Italian seamen were sentenced for sabotage 
on Italian boats. The offense and the sentencing prob- 
lem were essentially the same in each case, yet the 
sentences meted out by different courts ranged from 
one hour in the custody of a United States Marshal 
to three years’ imprisonment. 

This unfortunate situation is further aggravated 
when the disparity in sentences imposed occurs in dif- 
ferent courts of the same district. In one district, with 
which I am somewhat familiar, in the prosecution for 
the violation of the Selective Service Regulations, even 
though the Federal Bureau of Investigation has devoted 
a great deal of time and effort in investigating the al- 
leged offense, and in locating and apprehending the 
defendant, and even though the government has been 
put to a great deal of expense in the investigation, 
apprehension and prosecution of these offenders, one 
of the district judges is not disposed to impose a sen- 
tence requiring any confinement (unless the defendant 
happens to be a Jehovah’s Witness, in which event he 
imposes the maximum sentence). Yet another judge 
in the same district in the same kind of a case, under 
similar circumstances, frequently imposes a jail sen- 
tence, which is served, while a third judge in the same 
district frequently imposes a penitentiary sentence 
in’ prosecutions for similar violations. 


Tremendous Growth in Habitual Criminal Population 


The third reality the drafting judges had to face 
was the serious failure of our chaotic administration 
of criminal justice—federal and state—to protect the 
public or to prevent the growth of an army of habitual 
criminals. Again to quote figures cited in the Hearings: 
Between 1923 and 1940 the number of prisoners in 
state and federal institutions increased seven times as 
fast as did the total population. While the nation’s 

, population grew by 18 per cent the number of prisoners 

) jumped 126 per cent. More than half of this swelling 
‘army of offenders are repeaters. Of 1,483 federal pris- 
oners received under sentence of more than one year 
during the third quarter of 1941, 1,127 or 76 per cent 
were recidivists. The 162,000 persons whose arrests were 
reported to the F.B.I. in 1941 had already been con- 
victed and punished 422,000 times. 
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These habitual criminals get started in youth. Before 
the war, adolescents 16 to 21 years old committed half 
the auto thefts, a third of all burglaries, robberies, and 
larcenies. For years more persons 19 years old were 
arrested than any other age group. In 1942 the 18 year 
olds led the arrests. One quarter of all federal offenders 
sentenced to imprisonment are under 24. The great 
majority of youth offenders are first offenders but once 
they get caught in the mills of criminal justice the 
treatment they get pushes many of them into, rather 
than away from, crime careers. Youth is the crux of 
the crime problem and to reduce the army of habitual 
criminals the first step is to do a better job of rehabili- 
tating youth offenders. In recognition of this fact, the 
Federal Corrections Act provides for the establishment 
of a Youth Authority with special powers to prevent 
youth offenders from becoming habitual criminals. 


The sponsors of this legislation recognize that the 
failure of our existing criminal justice machinery will 
become an increasingly grave threat to our security 
when the post-war crime wave overwhelms it. We need 
to make effective improvement now in preparation for 
the difficult days that lie ahead. 


Power and Responsibility Still in the Courts 


It must not be forgotten that H. R. 2140 does not, 
in any way, minimize the authority and responsibility 
of the district judge in imposing sentence in any given 
criminal case. He has the first word. As the maximum 
sentence provided by Congress is imposed by him in 
the first place, so it is likewise his prerogative and his 
alone under the provisions of the bill to determine 
what the final sentence shall be. What the bill does is 
to give him first the benefit of expert and professional 
first-hand knowledge of the individual defendant; and 
secondly, it gives him the benefit of the accumulated 
experience of other district judges who have imposed 
sentences in similar cases throughout the United States. 
Under the terms of the bill, he can accept such infor- 
mation and experience, or he can reject it, in whole 
or in part. The choice is wholly his. 

In a letter to Congressman Hatton W. Sumners, 
Chairman of the House Judiciary Committee, Judge 
John J. Parker concluded with a paragraph that I 
think speaks with special pertinence to the Bench and 
Bar: 


There is one other thought. Everybody who has studied 
the matter knows that the method of sentencing in the 
federal courts is inefficient and out of keeping with the 
progress made in many of the states. Some sort of reform 
is certain to come. This bill gives the reform while pre- 
serving the essential power of the judges. If something 
like it is not passed, laymen will eventually take the job 
entirely out of the hands of the judiciary; and that will 
be bad. 
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TENTATIVE CALENDAR FOR MID-YEAR MEETING 
OF THE HOUSE OF DELEGATES 


Edgewater Beach Hotel, Chicago, Illinois 
February 28-29, 1944 


Sessions will be held from 10:00 a. m. to 12:30 p. m. 
and from 2:00 to 5:00 p. m. until the business of 


the House is concluded. 


THE PRESIDENT PRESIDING 
Roll Call 
Report of the Committee on Credentials and Admis- 
sions, Bernard J. Myers, chairman, Lancaster, Penn- 
sylvania 
Approval of the record 
Remarks by the President 


THe CHAIRMAN OF THE House OF DELEGATES 
PRESIDING 
Statement by the Chairman of the House of Delegates 
Offering of resolutions for reference to Committee on 
Draft 
Report of the Board of Governors, Harry S. Knight, 
Secretary, Sunbury, Pennsylvania 


REPORTS OF COMMITTEES AND SECTIONS: 

Committee on Administrative Law, Sylvester C. 
Smith, Jr., chairman, Newark, New Jersey 

Report of the Treasurer, John H. Voorhees, Sioux 
Falls, South Dakota 

Budget Committee, Willis Smith, chairman, Raleigh, 
North Carolina 

Committee on Ways and Means, Benjamin Wham, 
chairman, Chicago, Illinois 

Committee on Coordination and Direction of War 
Effort, Joseph W. Henderson, chairman, Philadel- 
phia, Pennsylvania 

Committee on Post-War Work Correlation, Carl B. 
Rix, chairman, Milwaukee, Wisconsin 

Committee on War Work, Tappan Gregory, chair- 
man, Chicago, Illinois 

Committee on Commerce, Louis A. Lecher, chairman, 
Milwaukee, Wisconsin 

Committee on Improving the Administration of 
Justice, John J. Parker, chairman, Charlotte, North 
Carolina 

Section of International and Comparative Law, 
Mitchell B. Carroll, chairman, New York, New 
York 

Section of Patent, Trade-Mark and Copyright Law, 
John D. Myers, chairman, Philadelphia, Pennsyl- 
vania 

Section of Legal Education and Admissions to the 
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Bar, Albert J. Harno, chairman, Urbana, Illinois 

Committee on Civil Service, Murray Seasongood, 
chairman, Cincinnati, Ohio 

Committee on Labor, Employment and Social 
Security, Robert F. Maguire, chairman, Portland, 
Oregon 

Committee on Custody and Management of Alien 
Property, Otto C. Sommerich, chairman, New York, 
New York 

Committee on Rules and Calendar, Howard L. Bark- 
dull, chairman, Cleveland, Ohio 

Committee on. Unauthorized Practice of the Law, 
David F. Maxwell, chairman, Philadelphia, 
Pennsylvania 

Section of Insurance Law, Frank E. Spain, chairman, 
Birmingham, Alabama 

Committee on Economic Condition of the Bar, 
Charles B. Stephens, chairman, Springfield, Illinois 

Section of Taxation, Weston Vernon, Jr., chairman, 
New York, New York 

Committee on Law Lists, Cushman B. Bissell, chair- 
man, Chicago, Illinois 

Committee on Aeronautical Law, James E. Yonge, 
chairman, Miami, Florida 

Committee on Low-Cost Legal Service Bureaus, John 
Kirkland Clark, chairman, New York, New York 


Reports OF HousE CoMMITTEES: 
Draft, William W. Evans, chairman, Paterson, New 
Jersey 
Hearings, John M. Slaton, chairman, Atlanta, Georgia 
Credentials and Admissions, Bernard J. Myers, chair- 
man, Lancaster, Pennsylvania 


Presentation of any matters which any state or local 
bar association or any affiliated organization of the 
legal profession wishes to bring before the House 
of Delegates 


Presentation of any matters which any section or 
standing or special committee of the Association 
wishes to bring before the House of Delegates 

Unfinished business 

New business 

Adjournment 





RENEGOTIATION OF CONTRACTS 


By HERBERT POPE 


of the Chicago Bar 


HE renegotiation of war contracts by statute has 

not been the success it was intended to be. If the 

‘various government war agencies could have been 
admonished to be careful about the making of con- 
tracts, with the suggestion of including in the con- 
tracts themselves the reservation of an opportunity for 
the parties to redetermine by hind-sight prices which 
could not be ascertained with any certainty beforehand, 
it may be that most of the dangers of war profiteering 
could have been avoided without all of the confusion 
that has resulted from a statute which is supposed to 
combine contract-making with the taxation of excessive 
profits. Making contracts is one thing, taxation of in- 
come is another. The attempt to do both things at 
once by means of an ambiguous statute has resulted 
in uncertainty, inconsistencies and delay, not to men- 
tion the question of the legality of the whole undertak- 
ing which may not be definitely determined for a long 
time to come. Certainly it would have been wise if 
possible to avoid the charge that the war agencies were 
engaged in a completely lawless procedure, enforceable 
only by threats of business injury and reprisals. We 
have had too much experience in recent years with 
government agencies willing to stretch the interpreta- 
tion of statutes to the limit in order to make the 
statute mean what they think it ought to mean. 

The government agencies engaged in the renegotia- 
tion of war contracts, or in the taxing of excessive 
profits, have placed their own interpretation upon the 
statute, and have endeavored td persuade the officers 
and directors of corporations that the payments they 
were asked finally to make were in the nature of volun- 
tary payments, although there was no hesitation about 
explaining the injury that might result to their business 
if payment was refused. There was no suggestion of 
cooperation for the purpose of securing a construction 
of the statute by a court. 

This places the officers and directors of a corporation 
in an awkward position to say the least. The Securities 
and Exchange Commission, which is supposed to pro- 
tect stockholders from the lawless acts of the officers of 
corporations, probably would not assume jurisdiction 
in such a case, but nevertheless, after the war is over, 
particularly if the payments made have resulted disas- 
trously for a corporation, the stockholders might be 
held to have-a good cause of action against the officers 
and directors. 

There can be no doubt that the statute is not as plain 
as it should be. The first part of it appears to exclude 
from renegotiation contracts involving $100,000 or less. 
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If this is a general limitation, then when the words 
“contract” or “sub-contract” are used subsequently in 
the statute they should be construed to mean contracts 
or sub-contracts subject to renegotiation, that is, con- 
tracts for an amount above $100,000. The war agencies 
have not so construed the statute. Their construction 
has brought practically all corporations of any conse- 
quence making sales for war use into the renegotiation 
process, and has emphasized the taxing feature of the 
renegotiation procedure, particularly as it results only 
in payments to the United States Treasury. 

If the statute be construed as directed primarily at 
the re-pricing of contracts, then difficulties are created 
if the statute is also held to include all contracts and 
even orders which relate to some war use. Half of the 
sales of some sub-contractor may be found to relate 
to war use and the other half to civilian use. The war 
sales are re-priced through renegotiation because the 
original price is held to be too high, and the company 
is directed to maintain the lower price in the future in 
making war sales. However, the civilian sales are of 
exactly the same articles and, therefore, those sales 
prices must also be reduced to the level of the war 
sales in order to comply with the Robinson-Patman 
Act. If that is done, then the so-called exorbitant prices 
or profits may disappear altogethere Probably the an- 
swer of the war agencies is that this is war and all 
statutes except the one that interests them are to be 
disregarded for the war period—not a very reassuring 
answer for the officers and directors who know that the 
Department of Justice and the Federal Trade Com- 
mission are just around the corner. 

The Under-Secretary of War, Robert P. Patterson, 
defends the procedure of the war agencies in a letter 
to the New York Times which appeared in the issue of 
December 30, 1943. He says that “keeping down exor- 
bitant war profits is the key to the situation.” And then, 
in order to avoid the taxation charge, he says: “The 
proof that the original price was too high is found in 
the undue profits made by the contractor.” Evidently 
he is not aware of the fact that renegotiation is required 
in many instances where profits cannot be considered 
as “exorbitant” by any stretch of the imagination, and 
where the payment demanded may not leave the cor- 
poration in a very satisfactory position to meet future 
hazards. Finding profits excessive in 1942 while ignor- 


‘ing the hazards of 1943 and 1944 is nothing more or less 


than additional taxation for 1942. 
Mr. Patterson does not regard renegotiation, how- 
ever, as an additional tax; he regards it as “a re-pricing 
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procedure,” and explains it as follows: 

In principle, the contracts of a concern would be taken 
up contract by contract, the profits on each contract deter- 
mined and the price revised accordingly, with refund 
required for excessive payments already made. In practice 
this involves accounting difficulties in charging costs to 
the various contracts. It is more convenient for both sides 
to take over-all profits for the year and provide for re- 
funds of excessive payments and for revisions of prices 
on future deliveries. But the method pursued should not 
obscure the fact that renegotiation is a re-pricing process, 
not a taxing process. 

When Mr. Patterson says “In principle” I suppose he 
means that that is what the statute requires. Obviously, 
if the statute also requires that every contract, sale or 
order for war use must be considered, then the pro- 
cedure required by the statute, as he construes it, could 
not be concluded until about time for the next war. 
Instead of deciding that perhaps the statute does not 
involve such an absurdity, Mr. Patterson says the war 
agencies just adopt the more convenient method of 
considering “over-all profits for the year.” Why this 
procedure does not involve an additional tax for each 
taxable year it is difficult to see, but Mr. Patterson is 
perfectly satisfied that the taxing method used by the 
war agencies “should not obscure the fact that renegotia- 
tion is a re-pricing process, not a taxing process.” He 
and the war agencies are not concerned with the mean- 
ing of the statute but with what they think it ought to 
mean. Having decided that question for themselves 
they object, as Mr. Patterson says, to any interference 
on the part of Congress. 

It is plain now what has happened. Renegotiation 
of contracts has been extended to cover contracts, 
orders and sales which were not only not intended to be 
renegotiated or re-priced but which in fact cannot be 
renegotiated or re-priced within any reasonable period 
of time, and certainly not within the period allowed 
by the statute. Therefore the words “excessive profits” 
have been used to justify an annual assessment upon 
certain of the profits of a corporation without reference 
to the different periods of time that different contracts 
may run and without regard to what may happen in 
the next year or the year after when some of the con- 
tracts may terminate. Also the existence of “excessive 
profits” in one year and the liability for a payment to 
the United States Treasury is determined before con- 
sideration is given to the other taxes that have to be 
paid for that year. The tax burden of one corporation 
having substantially the same profits before taxes as 
another corporation may be very different from that 
of the other company. It is only after taxes that the 
question of excessive profits can have any real meaning 
for any one taxable year. Mr. Patterson makes no 
reference to the many corporations that have been 
subjected to renegotiation for the year 1942 whose 
profits after taxes cannot by any reasonable standard be 
considered exorbitant or excessive. When compared 
with the profits of many corporations of similar size 
having no war work the profits of many companies 
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deemed subject to renegotiation look anything but 
exorbitant. Renegotiation, therefore, does much more 
than remove profiteering from war business. It is no 
wonder that investors are learning to avoid investmenis 
in companies subject to renegotiation by the over-all 
tax method. 

Mr. Patterson’s statement that “The proof that the 
original price was too high is found in the undue 
profits made by the contractor” assumes that excessive 
profits alone are sufficient proof of too high a price. 
This would be true then even though the prices of the 
contractor in question were no higher than the prices 
of competing companies whose profits were less. This 
simply reopens the controversy regarding the real issue 
involved. Is it a price question or a profit question? 
Is the price paid one contractor too high if the same 
price paid to another contractor is not too high? If it 
is not, then “undue profits” do not determine that “the 
original price was too high.” That means that neither 
profits nor prices give the final answer in a great many 
of the cases. There is the question of the volume of 
business for instance. From the legal point of view 
the choice in many cases seems to lie between an un- 
authorized tax and an illegal rebate under the Robin- 
son-Patman Act. The theories or formulas actually 
applied by the war agencies to determine the amount of 
the refund in particular cases, or to determine that no 
renegotiation is required, are not disclosed by the war 
agencies. They are their secrets, and are not told either 
to Congress or the public. They give the answer and 
that is all the taxpayer or rebater is entitled to know. 
Pay, or else. “Just see how much money we have col- 
lected already.” 

It is easy to sympathize with the many fine and cap- 
able persons engaged in attempting to solve the renego- 
tiation problem. They have been asked to do too 
much if all contracts, sub-contracts, orders and sales for 
war use must be re-priced, and all of our other laws 
regarding prices must ‘be respected. No doubt many 
situations could have been taken care of by properly 
drawn contracts. There are many other situations that 
could be taken care of only by taxes applying to special 
classes of cases. Neither the war agencies nor the busi- 
ness men have been sure of the tools that the war 
agencies were given to work with, and the risks which 
many officers and directors of corporations have been 
asked to assume are too great. Why should the latter 
be asked to assume all the risks involved in doubtful 
legislation and in doubtful procedures under such 
doubtful legislation? They are treated as if they were 
the owners of property of which they are in fact only 
trustees. As trustees they are required to consider the 
validity and meaning of the statute as well as the 
validity and fairness of the procedure adopted under it, 
and they must consider also how much lawless injury 
may be done to the company’s business if, as trustees, 
they decide they are legally obligated not to make the 
payment demanded. 
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THE ASSOCIATION OF AMERICAN LAW SCHOOLS 


EXCERPTS FROM THE ANNUAL MESSAGE 
OF THE PRESIDENT 


on Pearl Harbor. In that time the law schools of 

our Association have shown a surprising toughness 
of fiber. In April, 1943, they had lost 80% of their 
attendance. Now, in many schools, the enrollment 
stands at less than 10% of the figure for the pre-war 
days. Nevertheless, only ten out of ninety-four schools 
have closed their doors. As for the others, their uni- 
versities have determined that continuity in law train- 
ing is worth the heavy cost for faculty, staff, and books, 
though students have dwindled to a handful. 

One third or more of the teachers in member schools 
have gone to the military or other forces of the govern- 
ment. Most of the ablest students have joined the 
colors. Yet the light of jurisprudence is still shining 
with surprising brightness. Only ten of the law school 
journals have suspended publication. Most of the 
others have curtailed the number of issues. 

It may be useful to suggest some of the problems 
which, as it seems to me, we shall face in these impend- 
ing years of movement. One such problem stands at 
the threshold. It is the task of better integrating the 
organizations which influence the quality and direc- 
tions of professional training in law. Without greater 
coordination, these agencies cannot furnish the impetus 
and the resistance, at the points where they will be 
required, in the adjustment of legal education to the 
needs of post-war America. 

The law teachers and the practicing lawyers as sepa- 
rate groups are independently striving to regulate the 
quality of the service rendered by the schools. Our 
Association and the American Bar Association through 
its Section of Legal Education have set up slightly 
diverging standards. 

It would seem that leadership in maintaining train- 
ing standards should come from the teaching branch, 
with criticism and support from the practitioners. 

Can the Section of Legal Education be expected to 
accept as a standing policy the leadership of the 
teachers among its members? If so, there is much to 
be said for relinquishing to the Section the accrediting 
function. 

When we pass to an examination of the curriculum 
itself we observe at the outset that the law school pro- 
gram shares the national tradition of isolationism. 
Four-fifths of the American schools give no courses in 
_ International Law or Comparative Law. Of the re- 
mainder, we may safely say, that not more than eight 
or ten give any substantial amount of teaching in those 
fields to any substantial number of students. 

The need for lawyers and scholars with this training 
will apparently be many times multiplied after this 


Toute words are written two years after the assault 


war when as we hope the flow of international trade 
will be quickened and the nations will be struggling to 
create new world-wide and regional legal institutions. 
If our law schools are to meet this challenge, most of 
them must face the need now to find or train the 
necessary teachers in the international field and to 
build the library collections which they now lack. Our 
provincialism has been a comfortable state, but it will 
content us no longer. 

The reminder is pressed upon us now that the social 
responsibility of the lawyers we train goes far beyond 
the historic role of mere conciliation of conflicts be- 
tween individuals, groups, and the community. It 
seems to me that the admonition is timely and per- 
suasive. There is a widening responsibility upon law- 
trained men to participate in molding the broader 
policies which will shape the development of our so- 
ciety. A consequent widening of the horizons of law 
school training is called for. It is urged that a larger 
share of our teaching should be directed to a considera- 
tion of the major policy-problems of city, state, and 
nation in a democratic society. Upon these will be 
marshalled not only the legal but also the social, eco- 
nomic and political data relevant for the guidance of 
the makers of policy. The point of view is no longer 
that of the observer but of the participant in decisions, 
of one who has responsibility for leadership. This 
should hardly require a regrouping of all materials, nor 
a complete abandonment of all present courses with 
“conceptual” labels, such as Contracts and Property. 
The expansion of the courses in public law which we 
have seen in the last two decades would be carried 
further and particularly into the first year, and the 
public law aspects of all courses would demand more 
stress. Some new bottles would be required, but despite 
the parable, much new wine would go into the old. 

If law schools can indeed become places of prepara- 
tion for policy-making, they will become in a new 
sense defenders of the standards of the Bar. Rules 
which keep out the unfit are only half the story. If the 
legal profession cannot continue to attract its share of 


. the most talented young men, it will decline, and the 


law schools will decay, no matter how high the formal 
standards of admission. Policy-making is leadership. 
The career of the lawyer as spokesman, adviser, and 
negotiator for others may in the future be only mioder- 
ately attractive to this group of the elite. The challenge 
of training for effective leadership in guiding the 
national destiny will stir the blood of the best. 
Cuartes T. McCormick 


Dean, School of Law 
University of Texas 
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PROFESSOR SIR WILLIAM HOLDSWORTH 


1871-1944 


Holmes would be qualified to appraise Holds- 

worth’s achievements. But even one not an éx- 
pert may avail himself of an opportunity “to laya wreath, 
if only of dry leaves, upon his grave.” 
We know what Maitland, the master 
of English legal history, thought of 
Holdsworth’s work when only the 
ground had been broken for what be- 
came the mighty edifice. In his inau- 
gural lecture, in 1888, Maitland de- 
plored the fact “that no attempt has 
ever been made to write the history of 
English law as a whole.” In 1903 ap- 
peared Holdsworth’s first volume of 
such a history, to be followed, as then 
projected, by only one other volume. 
Maitland was able to say of it, “Mr. 
Holdsworth has done well: indeed he 
has done admirably well.” (19 L. Q. 
Rev. 335). This was the highest of 
praise. While Maitland was bounti- 
fully generous, he was fastidious of 
truth in the domain of learning. In 
1909 came the contemplated second 
volume, expanded into two volumes. 
Had Maitland survived their appearance he doubtless 
would have welcomed volumes two and three with 
one of his enduring essays. Fortunately, Pollock induced 
his friend Holmes to give the magistral judgment. 

Mr. Holdsworth is telling us a profoundly interesting 
story. It is one of the most important chapters in the great- 
est human document—the tale of what men had most 
believed and most wanted. It is told with learning and 
scientific instinct, and the book is to be recommended 


equally to philosophers who can understand it and to 
practical students of the law. (25 L. Q. Rev. 412, 414-15). 


With the publication of the twelfth volume, in 1938, 
the end of Holdsworth’s goal, one would suppose, had 
been reached. In view of the estimates which Maitland 
and Holmes placed upon what turned out to be merely 
the beginnings of Holdsworth’s labors, it is not presump- 
tuous to surmise how profoundly they would have re- 
joiced over the intricate and stupendous tapestry of 
learning which Holdsworth steadily wove for forty years. 
Considering the panorama of history which he unfolded 
—seven centuries of it—and the vast mass of materials 
that he had to digest, much of it dreary and recondite, 
only implacable industry could have encompassed the 
sheer volume of his output. But volume is the least 
significant aspect of scholarly work. Too often it is the 
enemy of scholarship. Holdsworth wrote and wrought 
with fidelity to those canons for responsible inquiry 
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into legal history which Maitland had for all times set 
for students of English legal institutions. 

A man’s achievements are to be measured by subtract- 
ing from what now exists that which he has added to 
what preceded him. Holdsworth’s 
twelve volumes have not merely 
added to the knowledge and un- 
derstanding of law as it is adminis- 
tered throughout the world, in all 
the legal systems which are rooted 
in the Common Law as well as 
where English law, as in South 
Africa and India, has been grafted 
upon native institutions. A work 
like Holdsworth’s is not merely a 
book. It is a process of intellectual 
reorientation. No longer can British 
history be written without due re- 
gard to the interplay between social 
and legal ideas. No longer can his- 
toric rules of law be considered 
without that fullness of understand- 
ing of their social context which 
Holdsworth has made possible. In 
short, Holdsworth earned the high- 
est formal recognition which Great 
Britain makes of lasting achievement in the realm of 
the mind when he was given the Order of Merit. 

Holdsworth magnificently proved that “the work is 
never done while the power to work remains.” Not 
content with his twelve volumes, he labored on through 
the agonies of the War and eventually of personal 
bereavement. And thereby he has left us a rich legacy. 
For two more volumes, I believe, are still to come, 
part of the manuscript of which he sent across the 
ocean to this country for safety against contingencies. 
How one person was able to accomplish all this and 
yet engage in so many other activities, share so 
actively in the life at Oxford and identify himself 
so much with the trials and joys of the young, it is 
difficult to comprehend. Especially puzzling is it to 
one who knew him as a gay companion and on 
several occasions at All Souls’ drank port with him 
in the best traditions of the Eighteenth Century. 

He as truly served civilization in a scholar’s quiet 
way as did the son of his pride. Holdsworth dedi- 
cated his life to the promotion of the sway of Law as 
against brute force and arbitrary power, to resist which 
Flight Lieutenant Richard Holdsworth, R.A.F., gave 
his life. 

FELIX FRANKFURTER 
Washington, D. C. 
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EDITORIAL OFFICE 








The House of Delegates Meets in Mid-Year 


HE closing days of February will witness the coming 
T together of the House of Delegates of the American’ 

Bar Association for its annual mid-year meeting in 
Chicago: The President and Board of Governors have 
wisely determined that urgent reasons related to the 
problems of wartime and the ensuing peace warrant and 
make advisable such a convocation at this time. 


This representative body of the legal profession will 
have important work to do. Foremost on its calendar 
will be the development of practical ways and means 
of furthering the adoption of the Association’s form of 
an Administrative Procedure Act, for the correction of 
abuses and the prevention of arbitrary action on the 
part of federal administrative agencies. More than a 
few members of the Association are of the opinion 
that the Act as drafted does not go nearly far enough; 
others are of the view that the measure goes too far and is 
not needed. As usual, the Association is on middle ground 
in its practical proposal. 

In any event, there is manifest a widespread support 
for the proposal that this carefully-formulated measure 
shall be brought speedily to the stage of legislative con- 
sideration and action, in order to provide agreed-on and 
much-needed curbs on existing abuses in this field of ad- 
ministrative justice. Without waiver of individual views 
as to how far the remedial legislation should ultimately go, 

‘there should be a rallying of unified and vigorous support 
for the measure. 

Other important proposals will press for consideration 
and action at this meeting of the House of Delegates. 
The sessions of the House last August were the most large- 

* ly attended in its history. No state was unrepresented. 
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The House has grown steadily in stature and in capacity 
for deliberative consideration of vital measures. The 
views and experience of the lawyers of all parts of the 
country find expression through its considered decisions. 

To an increasing extent, the measures recommended by 
this representative body of the legal’ profession meet with 
approbation and support from other substantial elements 
of public opinion, as well as in national and state legislative 
bodies. Especially is it to be hoped that this will be so with 
respect to the measures decided on and recommended by 
the 1944 mid-year meeting of the House, to fortify and 
preserve the essentials of due process and fair play in 
the procedures of administrative agencies. 


‘February 1944 


INETEEN hundred and forty-four is the year of 
N victory, and February is the month hallowed by the 
memory of two great Presidents who at different 

times and in different ways, led our people to victory. 
The portents of victory are not mythical as in the days 
of the early Romans. They are founded on achievement. 


First among these achievements one must put our armies 
and navies, from the high ranking generals to the boys 
who have volunteered, those who have come through the 
Selective Service, and the women who by taking up non- 
combatant service have released thousands of soldiers, 
sailors and marines for the fighting line. Our peace-loving 
nation now has the greatest fighting force of its long 
history. It is proving in Africa, Italy and the islands of 
the Pacific that it is equal to its great task. 

Next we must in justice put with equal honor the 
Soldiers of Industry, through whose marvelous achieve- 
ments an unprepared nation has become one prepared, not 
only to equip its own forces with the marvelous weapons of 
modern warfare, but also to put into the hands of its 
Allies, equipment which enables their fighting men on 
land and sea and in the air to achieve victory. 

Yesterday the forces of aggression were prophesying 
the swift and easy defeat of all the peace-loving nations. 
Today they are talking of what measures they themselves 
should take to escape the consequences of defeat. 

No victory can be complete which leaves it possible for 
the defeated aggressor nations to launch at will a third 
World War. The establishment of relations between the 
Allied and associated nations which shall insure so far 
as such a thing is possible an enduring peace, is a project 
well within the lawyers’ field. Shall we not unite with 
all others in working for a relationship between the allied 
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nations, pledged to the establishment of international law 
and justice and to eternal resistance to predatory forces 


who proclaim the false doctrine— 
Let him take who has the power 
And let him keep who can. 


Our Reviews of Supreme Court Decisions 


HE Washington correspondent of the New York 
Times comments on two phases of the fourteen opin- 
ions delivered on the first day of the 1944 session of 
the Supreme Court of the United States, January 3, say- 
ing first, that “every one of the nine justices dissented, some 
of them three or four times, in divisions of 5 to 4 and 6 
to 3”; and second, that “twenty-nine documents, aggre- 
gating 150 closely printed pages were required for the 
majority and minority opinions. In type they would have 
taken about ninety columns of the New York Times. 
Laid end to end, they would have extended 110 feet.” 

Those friendly and humorous comments give us an ex- 
cuse for saying something to our readers about our reviews 
of Supreme Court decisions. 

Obviously our reviews of Supreme Court decisions must 
be greatly abbreviated. What the JouRNAL undertakes to 
do is to furnish with reasonable promptness a summary of 
the opinions, so that the busy lawyer who cannot read in 
full every decision of our highest Court, may inform him- 
self as to what is going on Mondays in the Supreme Court 
Building, and when he comes to an opinion dealing with a 
subject in which he is especially interested, may turn to the 
full report of the case in the official volume or advance 
sheets and then make a real study of what may be im- 
portant in his own practice. 

The observations of the Times also furnish a text on 
the interesting subject of judicial dissent. 

At our meetings and in the bar journals, there has 
often been heard or read sharp criticism of dissenting 
opinions. Of course, there is no means of stopping them, 
except by appeal to the good sense of the judges them- 
selves. The general consensus of the members of the 
judicial department is that dissenting opinions should 
only be delivered when there is substantial necessity for 
them. It should however be recognized that to the mem- 
bers of an appellate tribunal, whether composed of three 
or nine members, a dissenting opinion is the exercise of 
the right of free speech and free press by those whose duty 
it is to see that the law is developed and ascertained on 
the anvil of conference under the hammer of debate. Many 
examples might be given of cases in which dissenting 
opinions have served as the alembic which burns away 
etror, promotes the conversion of half-truths into the 
whole truth, and becomes in the end the prevailing opinions 
of a later day. 

And finally, the dissenting opinion often renders an 
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immediate and timely service in the interpretation and 
appraisement of the prevailing opinion. In one of the 
fourteen opinions handed down January 3, the Hope 
Natural Gas Company case, the dissents of Mr. Justice 
Reed and Mr. Justice Jackson greatly aid the less ex- 
perienced and less able reader to know what was not there 
decided, as well as what actually was decided. 


The Message from the President of the 

Association of American Law Schools 
XCERPTS from Dean McCormick’s presidential 
report are published elsewhere in thig issue. No 
excerpts can do justice to his well written and closely 
integrated text. Happily, the entire text will appear in 
the annual Handbook of the Association of American 

Law Schools. ; 

Despite the fact that enrollment has decreased by more 
than 90% only ten out of ninety-four schools have closed 
their doors. Although many of the teachers are now in 
the service of their country, legal scholarship has not been 
abandoned. 

Since the peoples of the world naturally look to lawyers 
to devise a plan for peace through international law, it 
is startling to learn that four-fifths of our schools do not 
even offer a course in international law. 

Dean McCormick believes that the coming generation 
of lawyers will not be so much interested in private litiga- 
tion between A and B, or the title to Blackacre, but will 
wish to share in that general policy-making which is lead- 
ership. “The challenge of training for effective leadership 
in guiding the national destiny will stir the blood of the 
best.” 

A good natured commentator, speaking of the special 
care taken by the Army and Selective Service officials to 
assure that young men in medical, engineering, and other 
schools continue their studies under governmental super- 
vision so that they may be more fully prepared for service 
in the Medical Corps, the Corps of Engineers, and in other 
services where scientific work is of prime importance, has 
asked, with his tongue in his cheek, whether any one has 
seen any evidence of desire on the part of the authorities 
to continue the attendance of students in the law schools. 

In contrast with such flippant observations, we 
point to the article elsewhere in this number, written for 
the Journat by Dean Harno on the indispensability of 
law and justice. 

Even if law school graduates were wholly unneeded for 
any military purpose, save to march with others of our 
youth, no one should forget that our civilization depends 
upon a government of law and not of men, that without 
law there can be no civilization, and that the country will 
need men of the law when victorious peace puts an end 
to lawless wars of conquest. 











Constitutional Law—Full Faith and Credit Clause— 
Administrative Law—Res Judicata _ 
An employee of an oil producing company, who was injured 


in the course of his employment in Texas and who applied for 
and was awarded compensation for his injury by the Texas In- 


iudgments, 

Magnolia Petroleum Company v. Hunt, 88 L. ed. 
Adv. Ops. 161; 64 Sup. Ct. Rep. 208; U. S. Law Week 
4070. (No. 29, submitted October 20, 1943, decided 
December 20, 1943.) 

Magnolia Petroleum Company employed S. H. Hunt, 
a resident of Louisiana, as a laborer in connection 
with the drilling of oil wells and sent him from Louisi- 
ana to Texas. While working in Texas for that com- 
pany, Hunt was injured by the falling of a drill stem. 
He sought and procured in Texas an award of com- 
pensation for his injuries under its Workmen’s Com- 
pensation Law. The company’s insurer made pay- 
ments in installments as required by the Texas statute 
and the award. The award became final in accordance 
with the provisions of the Texas statute. 

Learning that the statutes of Louisiana provided more 
liberal remedies for his injury than those authorized 
by the Texas statute, he brought action in the Louisiana 
District Court to recover compensation for his injury 
under the Louisiana Workmen’s Compensation Law. 
The company defended on the ground that the recovery 
sought was barred, as res judicata, by the Texas award, 
which in the Louisiana courts was entitled to full faith 
and credit. The District Court, however, gave judg- 
ment for the amount of compensation fixed by the 
Louisiana statute, after deducting the amount of the 
Texas payments. The Louisiana Court of Appeals 
affirmed, and the Supreme Court of Louisiana refused 
certiorari. 

The Supreme Court granted certiorari and reversed 
the judgments of the state courts. 

The opinion of the Court was delivered by the CuieF 
Justice. He defines the basic controversy as follows: 

The question for decision is whether, under the full 
faith and credit clause, . . . an award of compensation for 
personal injury under the Texas Workmen’s Compensation 

Law . . . bars a further recovery of compensation for the 

same injury under the Louisiana Workmen's Compensa- 

tion Law. 





* Assisted L. H : D. M " 
Pp ns H. Jornson Powys — EYERS (patent cases) 
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Of the Texas statute and the status of its award 
under Texas law, the CuieFr Justice, citing many 
decisions of the Texas courts, says: 

In Texas a compensation award against the employer's 
insurer . . . is explicitly made by statute in lieu of any other 
recovery for injury to the employee, . . . A compensation 
award which has become final “is entitled to the same 
faith and credit as a judgment of a court.” 

Pointing out that the Louisiana Court of Appeals 
recognized that Texas had jurisdiction to award com-* 
pensation and that the award had the effect of a judg- 
ment of a Texas court, nevertheless the Louisiana 
courts seemed to consider the Texas award was not 
entitled to the status of res judicata and to like faith 
and credit, because Louisiana was entitled to give effect 
to its own statute prescribing compensation for resident 
employees of resident employers, even though the in- 
jury occurred outside the state. Of that position, the 
CHIEF JUSTICE says: 

. . - In thus refusing on the basis of state law and policy, 

to give effect to the Texas award as a final adjudication 

of respondent's claim for compensation for his injury suf- 
fered in Texas, the Louisiana court ignored the distinc 
tion, long recognized and applied by this Court, and re 
cently emphasized in Williams v. North Carolina, ... 
between the faith and credit required to be given to 
judgments and that to which local common and statutory 
law is entitled under the Constitution and laws of the 

United States. 

Citing the constitutional provision and the statutes 
implementing it, the CH1eF JUSTICE says: 

From the beginning this Court has held that these 
provisions have made that which has been adjudicated in 
one state res judicata to the same extent in every other. ... 
Even though we assume for present purposes that the 
command of the Constitution and the statute is not all 
embracing, and that there may be exceptional cases im 
which the judgment of one state may not override the 
laws and policy of another, this Court is the final arbiter of 
the extent of the exceptions. 

on - * 


These consequences flow from the clear purpose of the 
full faith and credit clause to establish throughout the 
federal system the salutary principle of the common law 
that a litigation once pursued to judgment shall be as 
conclusive of the rights of the parties in every other court 
as in that where the judgment was rendered, so that 4 
cause of action merged in a judgment in one state 
likewise merged in every other. The full faith and credit 
clause like the commerce clause thus became a nationally 
unifying force. It altered the status of the several states 
as independent foreign sovereignties, each free to ignore 
rights and obligations created under the laws or establi 
by the judicial proceedings of the others, by making each 
an integral part of a single nation, in which rights judicially 
established in any part are given nationwide application. 
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In the argument, emphasis had been laid on a con- 
tention that the Texas award was not res judicata in 
Louisiana because the suit in Louisiana was on a 
different cause of action. As to this the CHreFr Justice 
says: 
. When a state court refuses credit to the judgment of 
a sister state because of its opinion of the nature of the 
cause of action or the judgment in which it is merged, an 
asserted federal right is denied and the sufficiency of the 
award grounds of denial are for this Court to decide. . . . 


many The suggestion that there is a second and different cause 
of action in Louisiana, merely because Louisiana law 
authorizes compensation, and in a different measure than 


— does Texas, or because the jurisdiction of the court of 
eatiels one state depends on the place of the injury and that of 
pres the other on the place of the employment contract, would 
if accepted prove too much. Apart from the demands of 
all full faith and credit, recovery in a transitory action for 
Lae J injury to person or property, whether in tort or for com- 
= pensation, can of course only be had in conformity to the 
judg. law of the state where the action is maintained. Even 
isiana where the state of the forum adopts and applies as its own 
$ not the law of the state where the injury was inflicted, the 
faith extent to which it shall apply in its own courts a rule of 
law of another state is itself a question of local law of the 

effect forum. .. . 
ident If an employee employed in one state but injured in 
<= another has a different cause of action for compensation 
1, the in each state because each has its own compensation statute, 
it could as well be argued in any case where plaintiff has 
rolicy, recovered a judgment in one state, and seeks a second 
cation recovery in a second state for the same injury, that he is 
y suf- suing upon a second and different cause of action. But it 


istine- has never been thought that an actionable personal in- 
nd re jury gives rise to as many causes of action as there are 
states whose laws will permit a suit to recover for the 


Bay injury or that despite the full faith and credit clause the 


rutory injured person, more than one entitled to recover for 
f the breach of contract, could go from state to state to recover 
in each damages or compensation for his injury. A judg- 
tutes ment in tort or in contract is not immune from the re- 
quirement of full faith and credit because the successful 
plaintiff could have maintained his suit under the law of 
these other states and have secured a larger recovery in some, 
ed in or because the jurisdiction of the court in one state to 
m ie hear the cause may depend upon some facts different from 
. all- the facts necessary to sustain the jurisdiction in another. 
es in Mr. Justice JAcKson concurred with the opinion of 


e the the Cuizr Justice because he felt bound by the decision 





terof Fin Williams v. North Carolina. He says: 

If the Court were to reconsider Williams v. North 
f the Carolina, 317 U. S. 287, in the light of the views expressed 
t the by Mr. Justice Brack, I should adhere to the views I ex- 
ew pressed in dissent there. Until we do so, I consider myself 
be as bound by that decision. Whatever might be the law if 
court that case had never been decided, I am unable to see why 
hat a the controlling principles it announced under the full 
te is faith and credit clause to reverse the North Carolina de- 
-redit cision therein do not require reversal of the Louisiana 
nally decision under review. I agree with the dissent that 
states Louisiana has a legitimate interest to protect in the 
gnore subject matter of this litigation, but so did North Carolina 
ished in the Williams case. I am unable to see how Louisiana 
each can be constitutionally free to apply its own workmen's 
cially compensation law to its citizens despite a previous adjudica- 
ation. tion in another state if North Carolina was not free to 
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apply its own matrimonial policy to its own citizens after 
judgment on the subject in Nevada. Is Louisiana's social 
interest in seeing that its labor contracts carry adequate 
workmen's compensation superior constitutionally to North 
Carolina's interest in seeing that people who contract mar- 
riage there are protected in the rights they acquire? It is 
true that someone might have to take care of the Louisiana 
citizen who is injured but inadequately compensated in 
Texas, as it was true in the Williams case that someone 
might have to care for those deprived of their marriage 
status by the foreign divorce decree. 


Mr Justice Brack dissented. He restates the ques- 


tions of law and fact involved and on the question of 
res judicata, he says: 


The general rule of res judicata announced by Texas 
courts is that a judgment on the merits constitutes “a 
finality as to the claim or demand in controversy, con- 
cluding parties and those in privity with them .. . as to 
every matter which was offered and received to sustain 
or defeat the claim or demand, [and] as to any other ad- 
missible matter which might have been offered for that 
purpose.” . The proceeding in this case before the 
Texas Board was against the insurer only and the award 
entered, by its express terms, was limited to a release of 
the insurance company from further liability. The liability 
of the employer under Louisiana law was not in issue 
before the Board and could not have been put in issue. 
The employer was not a party to that proceeding; nor was 
there “privity” between the insurer and the employer 
since the insurer's liability did not extend to rights which 
the employee might have against his employer under 
Louisiana law. Moreover the jurisdiction of the Accident 
Board is limited to administration of the Texas Work- 
men’s Compensation Act; even if the issues of liability 
under Louisiana law had been raised they could not have 
been decided by that Board. 


In the absence of compelling language this Court should 
not construe the statutes of Texas in such a manner 
that grave questions of their constitutionality are raised. . . . 
It is extremely doubtful whether Texas has the power, by 
any legal device, to preclude a sister state from granting to 
its own residents employed within its own borders that 
measure of compensation for occupational injuries which 
it deems advisable. . . .The practical result of the decision 
here is to hold that Texas has power to nullify a Louisiana 
statute which gives the beneficial protection of workmen's 
compensation to an injured workman who is a resident of 
Louisiana and made his contract of employment there. I 
“am not persuaded that the full faith and credit clause 
gives sanction to such control by one state of the internal 
affairs of another.” 

As to “double recovery,” Mr. Justice BLack says: 

Much has been made in the argument here of the alleged 
vice of double recovery which is said to be allowed the 
respondent. Let me emphasize that there is no double 
recovery. In the first place the Louisiana court has de- 
ducted from its judgment the amount of the Texas pay- 
ments. In the second place the aggregate of the awards 


scarcely amounts to a “ in the sense of giving 
full compensation for loss, and has been described by a 
Texas court to be “more in the nature of a pension than 
a liability for breach of contract, or damages intact.” 



















As to the scope and practical effect of the prevailing 
opinion, it is said: 

The effect of the decision of this Court today is to strike 
down as unconstitutional an important provision of the 
workmen’s compensation laws of at least eleven siates. For 
more than half a century the power of the states to regulate 
their domestic economic affairs has been narrowly restricted 
by judicial interpretation of the federal Constitution. The 
chief weapon in the arsenal of restriction, only recently 
falling into disrepute because of overuse, is the due process 
clause. The full faith and credit clause, used today to 
serve the same purposes, is no better suited to control the 
freedom of the states. The practical question now before 
us can be decided by the states in many ways and most 
of the states which have expressed themselves seem ready 
to dispose of the problem as has Louisiana. Our notions 
of policy should not permit the Constitution to become a 
barrier to free experimentation by the states with the 
problems of workmen’s compensation. 


Mr. Justice Doucias, Mr. Justice MurpHy and Mr. 
Justice RuTLepce concurred in Mr. Justice BLAck’s 
dissent. 



































The case was submitted by Mr. Homer Hendricks 
and Mr. Cullen R. Liskow for the petroleum company, 
and by Mr. Sullivan H. Hunt, pro se. 


Public Utility Rates—Administrative Law—Judicial 
Review of Administrative Orders 


By the Federal Natural Gas Act, Congress has provided that 
natural gas rates “shall be just and reasonable.” Power is dele- 
gated by Congress to the Federal Power Commission, after hear- 
ing, to determine just and reasonable rates, “to order a decrease of 

ing rates and that the finding of the Commission, as to the 
facts, if supported by substantial evidence, shall be conclusive.” 
however, has provided no formula by which the “just 
and reasonable rates” shall be determined. Under these statutory 
standards of “‘just and reasonable” rates, it is the result reached, 
not the method employed which is controlling. The findings in 
this kind of rate-making cannot appropriately be based only on 
“present fair value.” 

Federal Power Commission et al. v. Hope Natural 
Gas Co., 88 L. ed. Adv. Ops. 276; 64 Sup. Ct. Rep. 281; 
U. S. Law Week 4081. (Nos. 34 and 35, argued October 


20 and 21, 1943, decided January 3, 1944). 


This case is one which almost reaches the acme of 
dissent. We take the record of the issues of fact and 
of law from the prevailing opinion of the Court de- 
livered by Mr. Justice Douctas. It is there said: 

The primary issue in these cases concerns the validity 
under the Natural Gas Act of 1938 . . . of a rate order 
issued by the Federal Power Commission reducing the rates 
chargeable by Hope Natural Gas Co. . .. On a petition for 
review of the order made pursuant to § 19(b) of the Act, 
the Circuit Court of Appeals set it aside, one judge dissent- 

: ing. . . . The cases are here on a petition for writs of 
certiorari which we granted because of the public impor- 
tance of the questions presented. 

Hope is a West Virginia corporation engaged in the 
business of acquiring and marketing natural gas in 
that state to local consumers in West Virginia, the 
great bulk cf it going to five customer companies which 
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receive it at the West Virginia line and distribute it 
in Ohio and in Pennsylvania. In July, 1938, the cities 
of Cleveland and Akron filed complaints with the 
Commission charging that the rates collected by Hope 
were excessive and unreasonable. Later in 1938 the 
Commission on its own motion instituted an investi- 


gation to determine the reasonableness of all of Hope's 


interstate rates. In March, 1939, the Public Utility 
Commission of Pennsylvania filed a complaint with 
the Commission charging that the rates collected by 
Hope were unreasonable. 


On May 26, 1942, the Commission entered its order 
finding the rates collected by Hope from East Ohio 


were unjust, unreasonable, excessive and therefore un- 
lawful, by amounts running into the millions. It fur- 
ther found that just, reasonable, and lawful rates 


for gas sold by Hope to East Ohio for resale for ulti- 


mate public consumption were those required to pro- 
duce revenues of about $11,000,000 for specified years 
since 1940. Continuing, the opinion says: 


The Commission established an interstate rate base of 
$33,712,526 which, it found, represented the “actual legiti- 
mate cost” of the company’s interstate property less deple- 
tion and depreciation and plus unoperated acreage, 
working capital and future net capital additions. 


Lack of space requires us to omit the details of the 
Commission's findings. 


In the Circuit Court of Appeals, Fourth Circuit, 


the order of the Commission was set aside for reasons 
which the opinion summarized as follows: 


(1) It held that the rate base should reflect the “present 
fair value” of the property, that the Commission in deter- 
mining the “value” should have considered reproduction 
cost and trended original cost, and that “actual legitimate 
cost” (prudent investment) was not the proper measure of 
“fair value” where price levels had changed since the invest- 
ment. (2) It concluded that the well-drilling costs and 
overhead items in the amount of some $17,000,000 should 
have been included in the rate base. (3) It held that 
accrued depletion and depreciation and the annual al- 
lowance for that expense should be computed on the 
basis of “present fair value” of the property not on the 
basis of “actual legitimate cost”. 


The judgment of the Circuit Court was reversed. 
Mr. Justice Douctas takes up the discussion under 


stated headings, the first of which is “Order Reducing 
Rates.” Under that heading Mr. Justice DoucLas says: 


. . . Congress has provided in §4(a) of the Natural Gas 


Act that all natural gas rates subject to the jurisdiction. 


of the Commission “shall be just and reasonable, and any 
such rate or charge that is not just and reasonable is 
hereby declared to be unlawful.” Sec. 5(a) gives the 
Commission the power, after hearing, to determine the 
“just and reasonable rate” to be thereafter observed and 
to fix the rate by order. Sec. 5(a) also empowers the 
Commission to order a “decrease where existing rates 
are unjust . . . unlawful, or are not the lowest reasonable 
rates.” And Congress has provided in §19(b) that on 
review of these rate orders the “finding of the Commis- 
sion as to the facts, if supported by substantial evidence, 
shall be conclusive.” Congress, however, has provided no 
formula by which the “just and reasonable” rate is to 
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be determined. It has not filled in the details of the 
general prescription of §4(a) and §5(a). It has not 
expressed in a specific rule the fixed principle of “just 
and reasonable”. 


The constitutionality of the Natural Gas Act was 
involved in a prior litigation. The cases involving that 
question and other phases of rate-making were dis- 
cussed and Mr. Justice DouGLAs says: 


. that the Commission was not bound to the use of 
any single formula or combination of formulae in deter- 
mining rates. Its rate-making function, moreover, involves 
the making of “pragmatic adjustments.”. . . And when 
the Commission’s order is challenged in the courts, the 
question is whether that order “viewed in its entirety” 
meets the requirements of the Act. . . . Under the stat- 
utory standard of “just and reasonable” it is the result 
reached not the method employed which is controlling. 


The rate-making process under the Acct, i. e., the fixing 
of “just and reasonable” rates, involves a balancing of the 
investor and the consumer interests. . . . From the in- 
vestor or company point of view it is important that there 
be enough revenue not only for operating expenses but 
also for the capital costs of the business. These include 
service on the debt and dividends on the stock. The condi- 
tions under which more or less might be allowed are not 
important here. Nor is it important to this case to deter- 
mine the various permissible ways in which any rate base 
on which the return is computed might be arrived at. 
For we are of the view that the end result in this case 
cannot be condemned under the Act as unjust and un- 
reasonable from the investor or company viewpoint. 


He reviews the large profits earned and distributed 
and says: 


We have already noted that Hope is a wholly owned 
subsidiary of the Standard Oil Co. (N. J.). It has no 
securities outstanding except stock. All of that stock has 
been owned by Standard since 1908. The par amount 
presently outstanding is approximately $28,000,000 as 
compared with the rate base of $33,712,526 established 
by the Commission. Of . the total outstanding stock 
$11,000,000 was issued in stock dividends. The balance, 
or about $17,000,000, was issued for cash or other assets. 
During the four decades of its operations Hope has paid 
over $97,000,000 in cash dividends. It had, moreover, 
accumulated by 1940 an earned surplus of about $8,000,000. 
It had thus earned the total investment in the company 
nearly seven times. Down to 1940 it earned over 20% 
per year on the average annual amount of its capital stock 
issued for cash or other assets. Of an average invested 
capital of some $23,000,000 Hope’s average earnings have 
been about 12% a year. And during this period it had 
accumulated in addition reserves for depletion and depre- 
ciation of about $46,000,000. Furthermore, during 1939, 
1940 and 1941, Hope paid dividends of 10% on its stock. 
And in the year 1942, during about half of which the 
lower rates were in effect, it paid dividends of 714%. From 
1939-1942 its earned surplus increased from $5,250,000 to 
about $13,700,000, i. e., to almost half the par value of its 
outstanding stock. 


His conclusion as to reasonable rates is expressed as 
follows: 


In view of these various considerations we cannot say 
that an annual return of $2,191,314 is not “just and reason- 
able” within the meaning of the Act. Rates which enable 
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the comparfy to operate successfully, to maintain its finan- 
cial integrity, to attract capital, and to compensate its 
investors for the risks assumed certainly cannot be con- 
demned as invalid, even though they might produce only 
a meager return on the so-called “fair value” rate base. In 
that connection it will be recalled that Hope contended 
for a rate base of $66,000,000 computed on reproduction 
cost new. The Commission points out that if that rate 
base were accepted, Hope’s average rate of return for the 
four-year period from 1937-1940 would amount to 3.27%. 
During that period Hope earned an annual average re- 
turn of about 9% on the average investment. It asked 
for no rate increases. Its properties were well maintained 
and operated. As the Commission says such a modest rate 
of 3.27% suggests an “inflation of the base on which the 
rate has been computed.”. . . The incongruity between the 
actual operations and the return computed on the basis 
of reproduction cost suggests that the Commission was 
wholly justified in rejecting the latter as the measure of 
the rate base. 

The next subject taken up for consideration carries 
the heading, “The Position of West Virginia.” The 
contentions of that state and the argument presented 
as amicus curiae are set forth. West Virginia claimed 
that its interest and that of its citizens was directly 
involved in this proceeding and prejudicially affected. 
Valuation of Hope's property had, it was said, a definite 
relation to West Virginia’s taxation of that property 
and it was said that a reduction of the value of these 
leasehold values would jeopardize the conservation 
policies of the state by discouraging exploratory devel- 
opment of new fields, that abandonment of marginal 
wells would be hastened and that secondary recovery 
of oil would be hampered. Of this contention Mr. 
Justice DouGLas says: 

We have considered these contentions at length in view 
of the earnestness with which they have been urged upon 
us. We have searched the legislative history of the Natural 
Gas Act for any indication that Congress entrusted to the 
Commission the various considerations which West Vir- 
ginia has advanced here. And our conclusion is that Con- 
gress did not. . 

He then reviews the cases cited which bear upon the 
purposes of the Natural Gas Act and the powers given 
to the Federal Power Commission. He declares that 
these provisions were primarily designed to protect 
the consumer’s interest against exploitation at the 
hands of natural gas companies and he states the con- 
sumer’s views in much detail. On that branch of the 
discussion, he says: 

We do not mean to suggest that Congress was unmind- 
ful of the interests of the producing states in their natural 
gas supplies when it drafted the Natural Gas Act... . 
Thus Congress was quite aware of the interests of the 
producing states in their natural gas supplies. But it left 
the protection of those interests to measures other than 
the maintenance of high rates to private companies. If 
the Commission is to be compelled to let the stockholders 
of natural gas companies have a feast so that the producing 
states may receive crumbs from that table, the present 
Act must be redesigned. Such a project raises questions of 


policy which go beyond our province. 
* s * 
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. » - Congress has entrusted the administration of the Act 

to the Commission not to the courts, Apart from the re. 

quirements of judicial review it is not for us to advise 
the Commission how to discharge its functions. 

The final point discussed by Mr. Justice DoucLas 
was set forth under the heading, “Findings as to the 
Lawfulness of Past Rates.” On that subject Mr. Justice 
DOouGLas says: 

The Court recently summarized the various types of 
administrative action or determination reviewable as 
orders under the Urgent Deficiencies Act of October 22, 
1913, . . . and kindred statutory provisions. . . . It was 
there pointed out that where “the order sought to be 
reviewed does not of itself adversely affect complainant 
but only affects his rights adversely on the contingency of 
future administrative action”, it is not reviewable. . . 
The Court said, “In view of traditional conceptions of 
federal judicial power, resort to the courts in these situa- 
tions is either premature or wholly beyond their province.” 
. »» These considerations are apposite here. The Commis- 
sion has no authority to enforce these findings. They are 
“the exercise solely of the function of investigation.”. . . 
They are only a preliminary, interim step towards possible 
future action—action not by the Commission but by wholly 
independent agencies. The outcome of those proceedings 
may turn on factors other than these findings. These find- 
ings may never result in the respondent feeling the pinch 
of administrative action. 

Mr. Justice Jackson delivered a separate opinion. 
The position which he takes and the scope of his dis- 
cussion will appear from its opening paragraph: 

Certainly the theory of the court below that ties rate- 
making to the fair-value-reproduction-cost formula should 
be overruled as in conflict with Federal Power Commis- 
sion v. Natural Gas Pipeline Co. But the case should, I 
think, be the occasion for reconsideration of our rate- 
making doctrine as applied to natural gas and should be 
returned to the Commission for further consideration in the 
light thereof. 

The first part of Mr. Justice JacKson’s opinion takes 
up what he calls the “eccentricities of the industry and 
the legislation as to the industry in the light of those 
eccentricities.” This branch of the discussion is opened 
as follows: 


The heart of this problem is the elusive, exhaustible, 
and irreplaceable nature of natural gas itself. Given suffi- 
cient money, we can produce any desired amount of 
railroad, bus, or steamship transportation, or communica- 
tions facilities, or capacity for generation of electric 
energy, or for the manufacture of gas of a kind. In the 
service of such utilities one customer has little concern 
with the amount taken by another, one’s waste will not 
deprive another, a volume of service can be created equal 
to demand, and today’s demands will not exhaust or lessen 
capacity to serve tomorrow. But the wealth of Midas and 
the wit of man cannot produce or reproduce a natural gas 
field. We cannot even reproduce the gas, for our manu- 
factured product has only about half the heating value per 
unit of nature’s own. 


The scope of his treatment of these factual conditions 
cannot here be adequately presented but the following 
excerpts from his text will illustrate his position. On 
the questions of domestic and industrial use, he says: 


Utilization of natural gas of highest social as well as 
economic return is domestic use for cooking and water 


heating, followed closely by use for space heating in 
homes. This is the true public utility aspect of the enter. 
prise, and its preservation should be the first concern of 
regulation. Gas does the family cooking cheaper than any 
other fuel. But its advantages do not end with dollars 
and cents cost. It is delivered without interruption at 
the meter as needed and is paid for after it is used. No 
money is tied up in a supply, and no space is used for 
storage. It requires no handling, creates no dust, and 
leaves no ash. It responds to thermostatic control. It ig- 
nites easily and immediately develops its maximum heating 
capacity. These incidental advantages make domestic life 
more liveable. 
As to the comparative efficiency of federal and local 
regulations of the oil industry, Mr. Justice JACKSON says: 
. . « Unless federal regulation will take account of con- 
servation, its efforts seem, as in this case, actually to con- 
stitute a new threat to the life of the Appalachian supply. 


The Natural Gas Act declared the natural gas business 
to be “affected with a public interest,” and its regulation 
“necessary in the public interest.” Originally, and at the 
time this proceeding was commenced and tried, it also 
declared “the intention of Congress that natural gas shall be 
sold .\ interstate commerce for resale for ultimate public 
consumption for domestic, commercial, industrial or any 
other use at the lowest possible reasonable rate consistent 
with the maintenance of adequate service in the public 
interest.” 

7 * * 
. . » The Commission is required to take account of the 
ultimate use of the gas. Thus it is given power to suspend 
new schedules as to rates, charges, and classification of 
services except where the schedules are for the sale of 
gas “for resale for industrial use only,” which gives the 
companies greater freedom to increase rates on industrial 
gas than on domestic gas. More particularly, the Act 
expressly forbids any undue preference or advantage to 

any person or “any unreasonable difference in rates . . 

either as between localities or as between classes of service.” 

And the power of the Commission expressly includes that 

to determine the “just and reasonable rate, charge, classi- 

fication, rule, regulation, practice or contract to be there- 
after observed and in force.” 

Coming now to the attitude of the Cities of Cleveland 
and Akron, Mr. Justice Jackson sets forth their con- 
tentions in summary of the record facts, which were 
alleged to show discrimination in favor of a few large 
industrial consumers. He points out that the Commis 
sion took no note of the charges of discrimination and 
did not dispose of that issue and made no provision as 
to what classes of consumers should get the benefit of 
the reduction. On this point, Mr. Justice JACKSON says: 

. . . While the cities have accepted and are defending 

the reduction, it is my view that the discrimination of 

which they have complained is perpetuated and increased 
by the order of the Commission and that it violates the 

Act in so doing. 

This branch of the case is a maze of figures for which 
there is here no space. Mr. Justice JAcKson closes that 
portion of the discussion as fo!lows: 

The case before us demonstrates the lack of rational 
relationship between conventional rate-base formulas and 
natural gas production and the extremities to which regu 
lating bodies are brought by the effort to rationalize them. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


The Commission and the Company each stands on a differ- 
ent theory, and neither ventures to carry its theory to logi- 
cal conclusion as applied to gas fields. 

On the same subject of judicial review, Mr. Justice 


JACKSON says: 

This order is under judicial review not because we inter- 
pose constitutional theories between a state and the busi- 
ness it seeks to regulate, but because Congress put upon 
the federal courts a duty toward administration of a new 
federal regulatory Act. If we are to hold that a given rate 
is reasonable just because the Commission has said it was 
reasonable, review becomes a costly, time-consuming 
pageant of no practical value to anyone. If on the other 
hand we are to bring judgment of our own to the task, 
we should for the guidance of the regulators and the 
regulated reveal something of the philosophy, be it legal 
or economic or social, which guides us. 

Closing the discussion of this subject matter, Mr. 
Justice JACKSON says: 

Whether the Commission will assert its apparently broad 
statutory authorization over prices and discriminations is, 
of course, its own affair, not ours. It is entitled to its own 
notion of the “public interest” and its judgment-of policy 
must prevail. However, where there is ground for thinking 
that views of this Court may have constrained the Com- 
mission to accept the rate-base method of decision and a 
particular single formula as “all important” for a rate base, 
it is appropriate to make clear the reasons why I, at least, 
would not be so understood, The Commission is free to face 
up realistically to the nature and peculiarity of the re- 
sources in its control, to foster their duration in fixing 
price, and to consider future interests in addition to those 
of investors and present consumers. If we return this case 
it may accept or decline the proffered freedom. This prob- 
lem presents the Commission an unprecedented opportuni- 
ty if it will boldly make sound economic considerations, 
instead of legal and accounting theories, the foundation 
of federal policy. I would return the case to the Commis- 
sion and thereby be clearly quit of what now may appear 
to be some responsibility for perpetrating a short-sighted 
pattern of natural gas regulation. 


Mr. Justice Reep prefaced his dissent by a statement 
of the problem and its importance. He says: 

The Congress may fix utility rates in situations subject 
to federal control without regard to any standard except 
the constitutional standards of due process and for taking 
private property for public use without just compensation. 
... A Commission, however, does not have this freedom 
of action, Its powers are limited not only by the constitu- 
tional standards but also by the standards of the delega- 
tion. Here the standard added by the Natural Gas Act is 
that the rate be “just and reasonable.” Section 6 throws 
additional light on the meaning of these words. 

7 * * 


The decision as to a reasonable return had not been a 
source of great difficulty, for borrowers and lenders reached 
such agreements daily in a multitude of situations; and 
although the determination of fair value had been trouble- 
some, its essentials had been worked out in fairness to 
investor and consumer by the time of the enactment of 
this Act. . . . The results were well known to Congress 
and had that body desired to depart from the traditional 
concepts of fair value and earnings, it would have stated 
its intention plainly. . . . 

. * > 
_ L agree with the Court in not imposing a rule of prudent 
investment alone in determining-the rate base, This leaves 
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the Commission free, as I understand it, to use any avail- 
able evidence for its finding of fair value, including both 
prudent investment and the cost of installing at the 
present time an efficient system for furnishing the needed 
utility service. 

My disagreement with the Court arises primarily from 
its view that it makes no difference how the Commission 
reached the rate fixed so long as the result is fair and reason- 
able. For me the statutory command to the Commission is 
more explicit. Entirely aside from the constitutional prob- 
lem of whether the Congress could validly delegate its rate 
making power to the Commission, in toto and without 
standards, it did legislate in the light of the relation of 
fair and reasonable to fair value and reasonable return. 
The Commission must therefore make it findings in ob- 
servance of that relationship. 


Declaring that the Federal Power Commission did 
not in his view disregard its statutory duty and com- 
mending their attitude in the main, he did, however, 
point out an important particular on which he based 
his dissent. He declared: 


But a major error, I think, was committed in the dis 
regard by the Commission of the investment in exploratory 
operations and other recognized capital costs. . . . In my 
view this part of the investment should no more have been 
disregarded in the rate base than any other capital in- 
vestment which previously had been recovered and paid 
out in dividends or placed to surplus. . . . What would 
the answer be under the theory of the Commission and 
the Court, if the only prudent investment in this utility had 
been the seventeen million capital charges which are now 
disallowed? 

For the reasons heretofore stated, I should affirm the 
action of the Circuit Court of Appeals in returning the 
proceeding to the Commission for further consideration 
and should direct the Commission to accept the disallowed 
capital investment in determining the fair value for rate 


making purposes. 

Mr. Justice FRANKFURTER delivered a dissenting 
opinion. Emphasizing his basic agreement with the 
opinion of Mr. Justice JACKSON as to the use and func- 
tion of public utilities he says: 

For our society the needs that are met by public utilities 
are as truly public services as the traditional governmental 
functions of police and justice. They are not less so when 
these services are rendered by private enterprise under 
governmental regulation. Who ultimately determines the 
ways of regulation, is the decisive aspect in the public 
supervision of privately-owned utilities. 

s o * 

While legal issues touching the proper distribution of 
governmental powers under the Constitution may always 
be raised, Congressional acquiescence to take in the doc- 
trine of Chicago etc. Railway Co. v. Minnesota, supra, may 
fairly be claimed. But in any event that issue is not here 
in controversy. 

Mr. Justice Brack and Mr. Justice Murpny filed 
a concurring opinion in which is said: 

We agree with the Court’s opinion and would add 
nothing to what has been said but for what is patently a 
wholly gratuitous assertion as to Constitutional law in 
the dissent of Mr. Justice Franxrurter. We refer to the 
statement that “Congressional acquiescence to date in the 
doctrine of Chicago, etc., Railway Co. v. Minnesota, supra, 








may fairly be claimed.” That was the case in which a 
majority of this Court was finally induced to expand the 
meaning of “due process” so as to give courts power to 
block efforts of the state and national governments to 
regulate economic affairs. The present case does not afford 
a proper occasion to discuss the soundness of that doctrine 
because, as stated in Mr. Justice FRANKFURTER’S dissent, 
“That issue is not here in controversy.” The salutary 
practice whereby courts do not discuss issues in the ab- 
stract applies with peculiar force to Constitutional ques- 
tions. Since, however, the dissent adverts to a highly con- 
troversial due process doctrine and implies its acceptance 
by Congress, we feel compelled to say that we do not 
understand that Congress voluntarily has acquiesced in a 
Constitutional principle of government that courts, rather 
than legislative bodies, possess final authority over regula- 
tion of economic affairs. Even this Court has not always 
fully embraced that principle, and we wish to repeat that 
we have never acquiesced in it, and do not now. 


The case was argued by Mr. Assistant Attorney Gen- 
eral Shea for the Commission, by Mr. Spencer W. Reeder 
for the City of Cleveland, by Mr. William B. Cockley 
for the gas company and by Mr. M. M. Neeley for the 
State of West Virginia, as amicus curiae by special leave 
of Court. 


Practice on Appeal—Rule 10—Court of Appeals (D. C.) 
—Rules 58, 60(a) and (b), 77(d) and 79(a) F.R.C.P.— 
Judgments, Power to Vacate and Reenter 


If the district court clerk fails to serve notice of entry of 
j t, as required by Rule 77(d) in the way specified by Rule 
5, the district judge may vacate the judgment at the instance of 
parties relying on Rule 77(d) and prejudiced by the disregard of 
its provisions, and enter a new judgment as to which the time 
for appeal begins to run with the entry of the second judgment. 

The Federal Rules of Civil Procedure have not altered the 
rules of circuit courts of appeals and Rule 10 of the Circuit Court 
of Appeals of the District of Columbia is valid and controlling. 


Hill v. Hawes, 88 L. ed. Adv. Ops. 213; 64 Sup. Ct. 
Rep. 334; U. S. Law Week 4116. (No. 4, argued Decem- 
bér 6, 1943, decided January 3, 1944.) 


The statement of facts is taken from the opinion in 
slightly condensed form: 

Rule 10 of the Rules of the Court of Appeals, as it 
stood when applied in this case, was: 

“No .. . judgment . . . of the District Court of the 
United States for the District of Columbia, . . . shall be 
reviewed by the Court of Appeals, unless the appeal shall 
be taken within 20 days after the . . . judgment . . . com- 
plained of shall have been made or pronounced... .” 

In the instant case a judge of the District Court, . . 
on May 7, 1940, signed a judgment dismissing the com- 
plaint. The clerk noted the judgment in the a ket. This 
entry, pursuant to Rule 79(a) of the Rules of Civil Pro- 
cedure, made the judgment effective at the date of entry. 
(See Rule 58.) 


The twenty day period for appeal expired May 27 but 
no notice of appeal was filed until June 3. Rule 77 (d) 
of the Rules of Civil Procedure imposed on the clerk the 
duty, immediately upon the entry of the judgment, to send 
notice of such entry, in the way specified by Rule 5, but 
it is agreed that no such notice was sent. 
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On June 6 the petitioner, Hill, as Administrator, filed 


a motion to enter judgment and to direct the clerk to 
notify the parties on the ground that the clerk had 
failed to enter the day or month of the judgment as 
required by the rules of court and had failed to notify 
the parties. 


On June 13 the trial court ordered the judgment of 


May 7 vacated because of failure to comply with Rule 
77 (d) F.R.C.P. to serve notice of the entry of judgment 
and make a note thereof on the docket. The petitioner 
filed notice of appeal from that judgment on June 14. 
Respondent moved to dismiss the appeal as taken out 
of time. That motion was granted and the appeal dis. 
missed. The Supreme Court on certiorari reversed that 
judgment. The opinion was delivered by Mr. Justice 
ROBERTS. 


The petitioner below challenged the rule of the 


court of appeals that the appeal must be made within 
twenty days of the judgment, but the Court held that 
rule valid and enforceable. The case, however, turned 
on the point raised by the respondent, Hawes, of which 
Mr. Justice ROBERTs says: 


... The respondent urges that the vacation of the judgment 
of May 7, and the entry of a new judgment on June 18, 
amounted merely to an attempted extension of the time 
for appeal; that judgment was duly entered and became 
final on May 7; that the clerk’s neglect to comply with Rule 
77(d) in the matter of notice does not affect its validity 
or its finality, and that the notice of appeal of June I4 
was consequently out of time and the court below properly 
dismissed the appeal on that ground. We cannot agree. 


It is true that Rule 77(d) does not purport to attach 
any consequence to the failure of the clerk to give the pre 
scribed notice; but we can think of no reason for requiring 
the notice if counsel in the cause are not entitled to rely 
upon the requirement that it be given. It may well be that 
the effect to be given to the rule is that, although the judg- 
ment is final for other purposes, it does not become final 
for the purpose of starting the running of the period for 
appeal until notice is sent in accordance with the rule. 
The Federal Rules of Civil Procedure permit the amend- 
ment or vacation of a judgment for clerical mistakes or 
errors arising from oversight or omission and authorize the 
court to relieve a party from a judgment or order taken 
against him through his mistake, inadvertence, surprise ot 
excusable neglect. (See Rule 60(a) (b).) These rules do 
not in terms apply to the situation here present, as the 
court below held. But we think it was competent for the 
trial judge, in the view that the petitioner relied upon the 
provisions of Rule 77(d) with respect to notice, and in 
the exercise of a sound discretion, to vacate the former 
judgment and to enter a new } :\dgment of which notice 
was sent in compliance with .e¢ rules. The term had 
not expired and the judgmen was still within control 
of the trial judge for such action. as was in the interest of 
justice to a party to the cause. 


The Curer Justice dissented, saying: 


I do not understand that the Court rests its decision on 
the ground that Rule 77(d) of the Rules of Civil Procedure 
makes notice of entry prerequisite to the finality of the 
judgment for purposes of appeal. If it does, most else that 
is said is unnecessary to the decision. In any case what s 
said seems to me to be untenable in principle and without 
support in authority. ~ 
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DURNAL 





To say that a district court can rightly extend the pre- 
scribed time for taking an appeal by the reentry, pro 
forma, of a final judgment after the time to appeal from 
it has expired, is to disregard considerations of certainty 
and stability which have hitherto been considered of first 
importance in the appellate practice of the federal courts. 


In the federal courts there is no right to appeal save as it 
is granted by Congress or a rule of court which is authorized 
by Congress and has the force of law. See Heike v. United 
States, 217 U. S. 423, 428; Ex parte Dante, 228 U. S. 429, 
482. It is in the public interest, and it is the very purpose 
of limiting the period for appeal, to set a definite and 
ascertainable point of time when litigation shall be at an 
end unless within that time application for appeal has 
been made; and if it has not, to advise prospective appellees 
that they are freed of the appellant’s demands. . . . 

That purpose is defeated if judges may enlarge the time 
for appeal beyond the period prescribed by law, whether 
by an order purporting directly to extend it or by reentry, 
without change, of a judgment which has already become 
final. 

Pertinent decisions of the Court were analyzed and 
reviewed and in conclusion the CHIEF JUSTICE says: 

Petitioner, by the exercise of the diligence required by 
the Federal Rules of Civil Procedure could have learned 
of the entry of the judgment against him and have 
taken a timely appeal. His case is not hard enough to afford 
even the proverbial apology for our saying that federal 
judges, by the reentry of a judgment for no other purpose, 
are free to make a dead letter of the statutory limit of the 
period for appeal. 

Mr. Justice Murpuy concurred in the dissent of the 
Cuter JUSTICE. 


The case was argued by Mr. Henry L. Johnson, Jr., 
for Hill and by Mr. John B. Gunion for Hawes. 


Practice on Appeal—Statutes— 
The Criminal Appeals Act 


Under the Criminal Appeals Act the time within which an 
appeal may be allowed is “thirty days after the decision or judg- 
ment has been rendered.” Rule 5 56 of F.R.C.P. does not apply to 
criminal prosecutions. Where a formal judgment is ne Sy by 
the judge, “this is prima facie the decision or judgment rather 

a statement in an opinion or a docket en 
A motion to quash an indictment on grounds which if sustained 
bar prosecution is equivalent to “a special plea in bar.” 
revocation of a price tion does not prevent indict- 
ro and conviction for violation of its provisions while it was in 
orce. 


U.S. v. Hark and Yaffee, 88 L. ed. Adv. Ops. 222; 64 


Sup. Ct. Rep. 359; U. S. Law Week 4119. (No. 83, 
argued December 8 and 9, 1948, decided Janury 3, 1944). 

Hark and Yaffee, partners doing business as the 
Liberty Beef Company, were indicted December 21, 
1942, for the sale of beef in violation of a maximum 
Price order pursuant to the Emergency Price Control 
Act of 1942. On motion to quash, the District Court 
tendered an opinion holding that since the pertinent 
Provisions of the regulation involved in the prosecution 
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were evoked prior to the return of the indictment, 
they could not be held to answer the charge. The last 
sentence of the District Court’s opinion was: “The 
motion to quash is granted.” 


March 5 the clerk made an entry in the docket as 
follows: “Sweeney, J. Opinion—Motion to quash is 
granted.” On application of the United States Attorney, 
Judge Sweeney, on March $1, signed a formal order 
quashing the indictment and on that day the clerk 
struck from the docket the date “March 5” and entered 
under date of March $1 the following: “Sweeney, J. 
Order quashing indictment.” On April 30 Judge 
Sweeney allowed a petition for appeal to the Supreme 
Court. The government moved to dismiss the appeal 
on the ground that it was not seasonably taken because 
the decision on the motion to quash by Judge Sweeney 
in his opinion dated March 5 constituted the judgment 
of the court and that since the appeal is not based on 
the validity or construction of the statute under which 
the indictment was founded, it was improperly taken 
to the court under the Criminal Appeals Act. Con- 
sideration of the motion was postponed to the hearing 
on the merits and the District Court was reversed. The 
opinion of the Court was delivered by Mr. Justice 
Roserts. As to the provisions of the Act, he says: 

... The Criminal Appeals Act requires that any appeal to 

this Court which it authorizes be taken “within thirty days 

after the decision or judgment has been rendered.”. . . 

Neither the District Court nor this Court has power to 

extend the period. If the opinion filed on March 5 con- 

stituted, within the meaning of the Act, the decision or 
judgment of the District Court, or if either of the docket 
entries bearing date March 5 constituted the final decision 
or judgment, the appeal was untimely. The circumstances 
disclosed require that we determine what constitutes the 
decision or judgment from which an appeal lies in this 

case. We are without the benefit of a rule such as Rule 58 

of the Federal Rules of Civil Procedure which provides that 

“the notation of a judgment in the civil docket as pro- 

vided by Rule 79 (a) constitutes the entry of the judgment; 

and the judgment is not effective before such entry.” 

As to the definition of the word “judgment”, Mr. 
Justice Roperts says: “The judgment of a court is the 
judicial determination or sentence of the court upon 
a matter within its jurisdiction.” He shows that no 
particular form of words is necessary to evince rendition 
or to mature the right of appeal, and that the methods 
of procedure in that respect vary from state to state 
according to local custom. The practice in the court 
from which this appeal was taken was shown not to 
have been uniform. As to this, Mr. Justice Roserts says: 

In view of the diverse practice and custom in District 
Courts we cannot lay down any hard and fast rule. Where, 
as here, a formal judgment is signed by the judge, this is 
prima facie the decision or judgment ratlier than a state- 
ment in an opinion or a docket entry. In recent cases we 
have so treated it. But we are told by appellees that it is 
not the practice of the court below to require written 
orders, and that entry on the docket has always been con- 
sidered as entry of judgment, and for this support is 
found in a letter from a deputy clerk of the court. On the 
other hand, the appellant calls our attention to five cases 


brought here under the Criminal Appeals Act from the 
District Court for Massachusetts in each of which the record 
contains a formal order quashing an indictment, and in 
four of which there was an opinion as well as the formal 
order. In view of these facts, we think we should give 
weight to the action of the judge rather than to the opinion 
of counsel or of a ministerial officer of the court. The 
judge was conscious, as we are, that he yas without power 
to extend the time for appeal. He entered a formal order 
of record. We are unwilling to assume that he deemed this 
an empty form or that he acted from a purpose indirectly 
to extend the appeal time, which he could not do overtly. 
In the absence of anything of record to lead to a contrary 
conclusion, we take the formal order of March 31 as in 
fact and in law the pronouncement of the court’s judgment 
and as fixing the date from which the time for appeal ran. 


The appeal had been attacked on the ground that 
the judgment was not one sustaining a special plea in 
bar, prescribed in the Criminal Appeals Act, but it was 
held that it was not that sort and the point was dis- 
allowed. 


The final conclusion of the Court, as stated by Mr. 
Justice Roserts, is as follows: 


. We hold that revocation of the regulation did not 
prevent indictment and conviction for violation of its pro- 
visions at a time when it remained in force. The reason 
for the common law rule that the repeal of a statute ends 
the power to prosecute for prior violations is absent in the 
case of a prosecution for violation of a regulation issued 
pursuant to an existing statute which expresses a continu- 
ing policy, to enforce which the regulation was authorized. 
Revocation of the regulation does not repeal the statute; 
and though the regulation calls the statutory penalties 
into play, the statute, not the regulation, creates the 
offense and imposes punishment for its violation. United 
States v. Curtiss-Wright Export Corp., 299 U. S. 304, is 
authority for the view that an indictable offense was 
charged. 

Mr. Justice Murpny delivered a dissenting opinion. 
His dissent turns on the proposition that the final order 
filed on March 31 did not constitute “the final decision 
or judgment.” He reviews in some detail the phraseology 
used in the various orders and says: 


Varying and uncertain rules governing criminal appeals 
are to be avoided whenever possible. Yet the effect of 
holding this appeal to be timely is to inject into the pro- 
cedure of the court below an element of confusion and 
doubt. Heretofore parties to a criminal proceeding in the 
District Court of Massachusetts were entitled to rely on 
the docket entry, following an opinion granting a motion 
to quash, as the final decision or judgment. They could 
calculate app®al periods from the date of that entry. Now 
they must risk the possibility that at an undeterminable 
later date one of the parties will convince the court that 
a formal order should be entered and that the time for 
appeal will start from that date. No reason of law or policy 
suggests itself in support of such uncertainty. 


Mr. Justice Doucias and Mr. Justice RUTLEDGE joined 
in this dissent. 


The case was argued by Mr. Paul A. Freund for the 
government and by Mr. William H. Lewis for Hark 
and Yaffee. 
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Patents—Misuse of Patent—Contributory Infringe- 
ment—Res Judicata 


Relief for contributory infringement denied because of misuse 
pada nen a ~ gered peta adie gp, ypteee oat 
combination, and because the rule of 
fringement no longer prevails against the defense of such mais. 
use of a patent. Doctrine of Leeds & Catlin v. Victor Talking 
Mach. Co. (No. 2) held to be limited accordingly. Because of 
public interest, defense of misuse of patent not foreclosed by 
failure to interpose such defense in earlier litigation. Failure to 
file counterclaim for damages in earlier litigation held not to 
render prior judgment res judicata as respects it. 

The Mercoid Corporation v. Mid-Continent Invest. 
ment Company and Minneapolis-Honeyweil Regulator 
Company (two cases) , 88 L. ed. Adv. Ops. 262; 64 Sup. 
Ct. Rep. 268; U. S. Law Week 4096. (Nos. 54 and 55, 


argued December 9, 1943, decided January 3, 1944.) 


Mid-Continent brought this suit against Mercoid for 
contributory infringement of Cross patent No. 1,758,146 
for a domestic heating system comprising the combina- 
tion of three main elements—a motor-driven stoker for 
feeding fuel to the combustion chamber of a furnace, 
a room thermostat for controlling the feeding of fuel 
and a combustion stoker switch to prevent the extin- 
guishment of the fire. The charge of contributory in- 
fringement was based on Mercoid’s manufacture and 
sale of combustion stoker switches for use in this 
patented combination. Mercoid filed a counterclaim 
charging Mid-Continent and Minneapolis-Honeywell, 
its exclusive licensee under the Cross patent, with con- 
spiracy, in violation of the anti-trust laws, to expand 
the monopoly of the patent to include unpatented 
devices, and sought both declaratory relief and treble 
damages. 


The controversy centered around an exclusive license 
from Mid-Continent to Minneapolis-Honeywell to make, 
use and sell, and to sub-license others to make, use and 
sell, the combination of the Cross patent. The royalty 
payments under the license, however, were based only 
upon sales of the combustion stoker switch—an element 
of the patented combination which was itself un- 
patented. Neither Mid-Continent nor Minneapolis- 
Honeywell manufactured or installed heating systems 
under the Cross patent, but Minneapolis-Honeywell in 
advertising its stoker switches stated that the “right to 

se” the Cross system patent was “only granted to the 
user” when the stoker switches of Minneapolis-Honey- 
well were purchased from it and used in the system. 


The District Court found that Mid-Continent and 
Minneapolis-Honeywell endeavored to use the license 
agreement so as to prevent the sale or use of combustion 
stoker switches in the Cross heating systems unless they 
were switches made by Minneapolis-Honeywell and 
purchased from it or its sub-licensees, and that they 
had conspired to establish a monopoly in an unpatented 
device in violation of the anti-trust laws and hence 
were in no position to maintain their suit. Mercoid 
was held not to be a contributory infringer, and was 
granted an injunction, but denied damages, under its 
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counterclaim. The Circuit Court. of Appeals, while 
afirming the lower court’s disallowance of damages 
under the counterclaim, reversed the judgment in all 
other respects, holding Mercoid guilty of contributory 
infringement. 

The Supreme Court took the case up on writ of cer- 
tiorari “because of the public importance of the ques- 
tions presented.” The Court reversed the judgment of 
the Court of Appeals and remanded the case to the 
District Court for further proceedings with respect to 
relief to Mercoid under its counterclaim. 

The opinion of the Court was delivered by Mr. 
Justice Douctas, who, after emphasizing the fact that 
“the grant of a patent is the grant of a special privilege” 
and that “it is the public interest which is dominant 
in the patent system”, held: 

The instant case is a graphic illustration of the evils of 
an expansion of the patent monopoly by private engage- 
ments. The patent in question embraces furnace assemblies 
which neither the patentee nor the licensee makes or 


vends. The struggle is not over a combination patent and 
the right to make or vend it. The contest is solely over 


unpatented wares which go into the patented product. 


Respondents point out that the royalties under the 
license are measured by the number of unpatented con- 
trols which are sold and that no royalty is paid unless a 
furnace covered by the patent has been installed. But the 
fact remains that the competition which is sought to be 
controlled is not competition in the sale of the patented 
assembly but merely competition in the sale of the un- 
patented thermostatic controls. The patent is employed 
to protect the market for a device on which no patent 
has been granted. But for the patent such restraint on 
trade would plainly run afoul of the anti-trust laws. If the 
restraint is lawful because of the patent, the patent will 
have been expanded by contract. That on which no patent 
could be obtained would be as effectively protected as if 
a patent had been issued. Private business would func- 
tion as its own patent office and impose its own law upon 
its licensees. It would obtain by contract what letters 
patent alone may grant. Such a vast power “to multiply 
monopolies” at the will of the patentee (Chief Justice 
White dissenting in Henry v. A. B. Dick Co., supra, p. 58) 
would carve out exceptions to the anti-trust laws which 
Congress has not sanctioned. Mr. Justice ‘Brandeis, speak- 
ing for the Court, stated in the Carbice case that “Control 
over the supply of such unpatented material is beyond 
the scope of the patentee’s monopoly; and this limita- 
tion, inherent in the patent grant, is not dependent upon 
the peculiar function or character of the unpatented 
material or on the way in which it is used.” 288 U. S. p. 33. 
We now add that it makes no difference that the un- 
patented device is part of the patented whole. 


Leeds & Catlin v. Victor Talking Machine Co. (No. 2), 
supra, is authority for the conclusion that he who sells 
an unpatented part of a combination patent for use in 
the assembled machine may be guilty of contributory in- 
fringement. The protection which the Court in that case 
extended .to the phonograph record, which was an un- 
patented part of the patented phonograph, is in substance 
meonsistent with the view which we have expressed in 
this case. The rule of the Leeds & Catlin case (No. 2) 
accordingly must no longer prevail against the defense 
that a combination patent is being used to protect an 
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unpatented part from competition. That result obtains 
here we assume for the of this case that 
Mercoid was a contributory infringer and that 
ents could have enjoined the infringement had they not 
misused the patent for the purpose of monopolizing un- 
patented material. Inasmuch as their misuse of the patent 
would have precluded them from enj a direct in- 
fringement (Morton Salt Co. v. G. S. Suppiger Co., supra) 
they cannot stand in any better position with respect 
to a contributory infringer. Where there is a collision 
between the principle of the Carbice case and the conven: 
tional rules governing either direct or contributory infringe- 
ment, the former prevails. 

The result of this decision, together with those which 
have preceded it, is to limit substantially the doctrine of 
contributory infringement. What residuum may be left we 
need not stop to consider. It is sufficient to say that in 
whatever posture the issue may be tendered courts of 
equity will withhold relief where the patentee and those 
claiming under him are using the patent privilege con- 
trary to the public interest. 

Moreover, failure to raise the defenses relating to the 
misuse of the patent and the violations of the anti-trust 
laws, in a prior suit on the Cross patent in which Mer- 
coid, although not a party, provided the defense, was 
held not to foreclose, under the doctrine of res judicata, 
such a defense in the present case, the Court stating on 
this point: 

... “Where an important public interest would be preju- 

diced,” the reasons for denying injunctive relief “may be 

compelling.” . . . That is the principle which has led this 

Court in the past to withhold aid from a patente¢ in suits 

for either direct or indirect infringement where the patent 

was being misused. . . . That principle is controlling here. 

The parties cannot foreclose the courts from the exercise 

of that discretion by the failure to interpose the same 

defense in an earlier litigation. 

Mercoid’s counterclaim for damages was likewise held 
not to be barred under the doctrine of res judicata, the 
Court pointing out: 

. . » That claim for damages is more than a defense; it 
is a separate statutory cause of action. The fact that it 
might have been asserted as a counterclaim in the prior 
suit by reason of Rule 13(b) of the Rules of Civil Pro- 
cedure does not mean that the failure to do so renders 
the prior judgment res judicata as respects it... . The 
case is then governed by the principle that where the 
second cause of action between the parties is upon a 
different claim the prior judgment is res judicata not as to 
issues which might have been tendered but “only as to 
those matters in issue or points controverted, upon the 
determination of which the finding or verdict was ren- 
dered.” 


The opinion provoked lively dissents. Mr. Justice 
Roserts, in a dissenting opinion joined in by Mr. 
Justice Reep, expressed the view that the judgment 
should be affirmed on the’ground that the rule of res 
judicata bars the defense here asserted under the doc- 
trine of the Carbice case. He stated: 


... We are now told that a misconstruction of the patent 
law by.a licensor is so violent and flagrant a of 
the public interest that a court of equity must hold its 
hand for the benefit of a defendant whenever he chooses 
to invoke that interest for his private benefit, though 
he has failed to make the defense in an earlier litigation 
and stands of record an infringer. If a wrong against the 
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public has been perpetrated it may be redressed at the 
instance of the representatives of government. 
I can only speculate as to the results of such a holding. 


This view received express concurrence in separate dis- 
senting opinions filed by Mr. Justice FRANKFURTER and 
Mr. Justice JACKSON. 

In his dissenting opinion Mr. Justice FRANKFURTER 
also vigorously disagreed with the holding of the Court 
with respect to the doctrine of contributory infringe- 
ment. After pointing out that that doctrine “was 
woven into the fabric of our law and has been part of 
it for now more than seventy years”, and after quoting 
a simple statement of the doctrine, he said: 


. So understood, the doctrine of contributory infringe- 
ment is an expression both of law and morals. It is but 
one phase of a more comprehending doctrine of legal 
liability enforced by this Court both in civil and criminal 
cases. . .. 

To be sure, the doctrine of contributory infringement 
may be misconceived and has been misapplied. That is the 
fate of all shorthand statements of complicated ideas, 
whether in law or in the natural sciences. But the mis- 
application of a formula into which a complicated idea 
is compressed and thereby mutilated is a poor excuse for 
rejecting the idea. It will be time enough to define the 
appropriate limits of the doctrine of contributory infringe- 
ment when we are required to deal with the problem. 
Until then litigants and lower courts ought not to be 
embarrassed by gratuitous innuendoes against a principle 
of the law which, within its proper bounds, is accredited 
by legal history as well as ethics. 

Although agreeing with the majority opinion, Mr. 
Justice Biacx filed a separate opinion, concurred in by 
Mr. Justice Murpny, challenging Mr. Justice FRANK- 
FURTER’S views on the question of contributory infringe- 
ment and saying: 

. The Court’s opinion demonstrates that the subject 
cannot be ignored since at least one element of the 
“complicated idea” which is “compressed” in the judi- 
cially created “formula” of contributory infringement 

_ clashes head-on with elements of the Carbice doctrine. 


But my disagreement with this dissenting opinion runs 
much deeper than the mefe question of whether the Court 
has here discussed the so-called formula of contributory 
infringement at an improper or inopportune time. It 
seems to me that the judicial error of discussing abstract 
questions is slight compared to the error of interpreting 
legislative enactments on che basis of a court’s precon- 
ceived views on “morals” and “ethics.” 

. * S 

If the present case compelled consideration of the 
morals and ethics of contributory infringement, I should 
be most reluctant to conclude that the scales of, moral 
value are weighted against the right of producers to sell 
their unpatented goods in a free market. 

_ From the standpoint of contributory infringement, 
the result of the case may well be summarized in the 
prophetic words of Mr. Justice RoBErts: 

. I think the opinion may create confusion respecting 
contributory infringement. 
Perhaps it would not be amiss to go further and refer 
to Paradise Lost and its familiar quotation: “Confusion 
worse confounded.” 
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The case was argued by Mr. George L. Wilkinson 
for Mercoid, by Mr. Casper W. Ooms for Mid-Conti- 
nent, and by Mr. W. P. Bair for Minneapolis-Honeywell, 


Patents—Misuse of Patent 


The Mercoid Corporation v. Minneapolis-Honeywell 
Regulator Company, 88 L. ed. Adv. Ops. 273; 64 Sup. 
Ct. Rep. 278; U. S. Law Week 4101. (Nos. 58 and 59, 
argued December 9 and 10, 1943, decided January 3, 
1944.) 

The Supreme Court reviewed on certiorari judg- 
ments in favor of Minneapolis-Honeywell in two cases, 
one brought by Mercoid against Minneapolis-Honey- 
well for declaratory judgment of patent invalidity and 
non-infringement, and for violation of anti-trust laws, 
and one by Minneapolis-Honeywell against Mercoid 
for patent infringement, in which Mercoid filed a 
counterclaim. 

Both of these cases involved the misuse of Freeman 
Patent No. 1,813,732 to control an unpatented part 
of the patented combination which had no use except 
in such patented combination. 


The Supreme Court reversed the Court of Appeals in 
both cases and in an opinion by Mr. Justice Douctas 
states: 


The fact that an unpatented part of a combination 
patent may distinguish the invention does not draw to it 
the privileges of a patent. . .. However worthy it may be, 
however essential to the patent, an unpatented part of a 
combination patent is no more entitled to monopolistic 
protection than any other unpatented device. . . . For 
the reasons stated in Mercoid v. Mid-Continent Investment 
Co., supra, the effort here made to control competition in 
this unpatented device plainly violates the anti-trust laws, 
even apart from the price-fixing provisions of the license 
agreements. It follows that petitioner is entitled to be 
relieved against the consequences of those acts. It likewise 
follows that respondent may not obtain from a court of 
equity any decree which directly or indirectly helps it to 
subvert the public policy which underlies the grant of 
its patent. 


The case was argued by Mr. George L. Wilkinson 
for Mercoid, and Mr. Will Freeman for Minneapolis- 
Honeywell. 


Taxation—Power of Circuit Court of Appeals to 
Modify or Reverse Decision of Tax Court 


A circuit court of appeals has no power to modify or reverse @ 
decision of the Tax Court that decision “is not in 
ance with law”. This prohibition applies to a determination with 
respect to “tax accounting”, unless a constitutional issue is in- 
volved, or unless the case requires an interpretation of a specific 
statute or regulation. 

Dobson v. Commissioner of Internal Revenue, 88 L. 
ed. Adv. Ops. 179; 64 Sup. Ct. Rep. 239; U. S. Law 
Week 4060. (Nos. 44, 45, 46 and 47, argued November 


8, 1943, decided December 20, 1943.) 
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kin During 1930 and 1931 the taxpayer sold at a loss cer- and partly by the cautious and piecemeal manner in 

Com tain bank stock which he had purchased in 1929. In which Congress gave finality to Tax Court decisions: 

wa 1936 he learned that the stock had not been registered But this restriction upon judicial review of the Board's 
in compliance with local Blue Sky Laws and learned decisions came only after thirteen years of income tax 


experience had established a contrary habit. Precedents 
had accumulated in which courts had laid down many rules 
of taxation not based on statute but upon their ideas. of 


of facts indicating that he had been induced to pur- 
chase by fraudulent representations. His suit for re- 


eytvell scission ‘of the purchase was settled in 1939 for a por- right accounting or tax practice. It was difficult to shift to . 
va tion of the loss which he had sustained. The losses sus- a new basis. This Court applied the limitation, but with 
UP: 1 tained in 1930 and 1981 were deducted on his income _less emphasis and less forceful resolution of borderline 
nd 59, | tax returns for those years, and the assessment of defi- cases in favor of administrative finality than it has em- 
ary 3, la Fie Peers ae ployed in reference to other administrative determinations. 

ciencies was barred by limitations; but the addition of . 4 bingy 

: That neglect of the congressional instruction is a for- 
. the amounts recovered would not have altered his tax tuitous consequence of this evolution of the Tax Court 
judg: | jjability, since his 1980 and 1931 returns would still rather than a deliberate or purposeful judicial policy is the 
Casts, have shown net losses. The taxpayer did not treat the more evident when we consider that évery reason ever ad- 
loney- | recovery as taxabie income in 1939. The Commissioner vanced in support of administrative finality applies to the 


Tax Court. 
The court is independent, and its neutrality is not 
clouded by prosecuting duties. Its procedures assure fair 


y and 7 asserted a deficiency, by treating the recovery as ordi- 
laws, nary income for 1939. The Board of Tax Appeals (now 


—_ the Tax Court) held for the taxpayer on the theory hearings. Its deliberations are evidenced by careful opin- 
= that the recovery was merely a return of capital, and ions. All guides to judgment available to judges are habit- 
that no “tax benefit” had been derived from the deduc- ually consulted and respected. It has established a tradi- 


eman Jf tion of the losses in the prior years (46 BTA 765). The tion of freedom from bias and pressures. It deals with a 


subject that is highly specialized and so complex as to be 
| part | Court of Appeals (C.C.A. 8) reversed, on the ground the despair of judges. It is relatively better staffed for its 


‘xcept § that the “tax benefit” theory was an injection of equit- task than is the judiciary. Its members not infrequently 
able principles not authorized by any statute or regu- bring to their task long legislative or administrative ex- 

als in lation (133 F (2d) 732). perience in their subject. The volume of tax matters flow- 
UGLAS : ; ; ing through the Tax Court keeps its members abreast of 
On certiorari the Supreme Court reversed in an changing statutes, regulations, and Bureau practices, in- 

: opinion by Mr. Justice Jackson. The Court refused to formed as to the background of controversies and aware 
nation { make an independent decision on the merits of the of the impact of their decisions on both Treasury and 
y to it taxpayer. Individual cases are disposed of wholly on 


ay be, oe. Instead, and without prompting by either » cial records publicly made, in adversary proceedings, and the 
t of a § Sel, it decided the case on principles of appellate juris- court has no responsibility for previous handling. Tested 


olistic § diction over administrative determinations. The opin- by every theoretical and practical reason for administrative 
- For ff ion analyzes the history and the present status of the finality, no administrative decisions are entitled to higher 
tment § Tax Court in the expanding field of tax litigation. It credit in the courts. Consideration of uniform and expe- 
. am finds that one of the factors contributing to the conflicts Gilets tas Sennen ere cet thay Se ee Se 
aws, é be ie : nee credit to which they are entitled under the law. 
license and delays in tax adjudications is that decisions of the Tax Court decisions are characterized by substantial uni- 
to be § Tax Court have in.the past been accorded a lesser de- formity. Appeals fan out into courts of appeal of ten 
kewise § gree of finality than have decisions of other administra- circuits and the District of Columbia. This diversification _ 
urt of Ff tive tribunals. The broad scope of the Supreme Court's of appellate authority inevitably produces conflict of de- 
rh a decision is indicated by the following excerpts from cision, even if review is limited to questions of law. But 
ant h vi el conflicts are multiplied by treating as questions of law 
hs what really are disputes over proper accounting. The mere 
inson ... After thirty years of income tax history the volume of number of such questions and the mass of decisions they 
ipolis- tax litigation necessary merely for statutory interpretation call forth become a menace to the certainty and good ad- 
would seem due to subside. That it shows no sign of ministration of the law. 
diminution suggests that many decisions have no value as - To achieve uniformity by resolving such conflicts in the 
precedents because they determine only fact questions pe- Supreme Court is at best slow, expensive, and unsatisfac- 
culiar to particular cases. Of course frequent amendment tory. Students of federal taxation agree that the tax system 
of the statute causes continuing uncertainty and litigation, suffers from delay in getting the final word in judicial 
to but all too often amendments are themselves made neces- review, from retroactivity of the decision when it is ob- 
sary by court decisions. Increase of potential tax litigation tained, and from the lack of a roundly tax-informed view- 
due to more taxpayers and higher rates lends new import- point of judges. 
verse a ance to observance of statutory limitations on review of In this case, the Court attempted at least a partial 
mye tax decisions. No other branch of the law touches human solution to the problem, by creating the concept of 
wi Lp p : 
"ie | Eve, many pains cca never be made simple, “tay accounting” as distinguished from a reviewable 
ds . " issue of “law”. Specifically, it held that the Tax Court 
The opinion admits that “it is more difficult to main- _ was the final arbiter of the question as to whether the 
88 L. F tain sharp separation of court and administrative func- 1939 recovery was attributable to the transactions which 
Law T tions in tax than in other fields.” This result is ex- were closed in 1980 and 1931, and that the Tax Court's 
ember Ff plained partly by the overlapping jurisdictions of the adoption of the “tax benefit” test was not subject to 
Tax Court, the district courts, and the Court of Claims, review. The Court pointed out that there was no con- 
URNAL 
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trolling statute or regulation which required interpre- 
tation,.and that the Tax Court had not erred in any 
“legal” principle. Since the issue was one only of 
proper tax accounting, the judgment of the court of 
appeals was reversed. 

The case was argued by Mr. William L. Prosser for 
Dobson, et al., and by Mr. Samuel H. Levy for the 
government. 


Taxation—Deductions—Expense of Resisting 
Post Office Department Fraud Order 
Legal fees incurred in unsuccessful resistance of Post Office 
fraud order, which threatened destruction of tax- 
payer’s business, are deductible as ordinary and necessary expense 
even though remotely related to an illegal act. 

Commissioner of Internal Revenue v. Heininger, 88 
L. ed. Adv. Ops. 197; 64 Sup. Ct. Rep. 249; U. S. Law 
Week 4068. (No. 63, argued November 12, 1943, de- 
cided December 20, 1943.) 

The taxpayer was a dentist engaged in the manu- 
facture and sale of false teeth by mail order. The Post 
Office Department found that taxpayer’s advertising 
statements were misleading. It issued a fraud order 
forbidding payment of money orders drawn to taxpayer 
and directing that letters addressed to him be returned 
to the senders. Taxpayer incurred lawyer’s fees and 
other legal expenses in litigation in the Post Office De- 
partment and in connection with efforts in the courts 
to obtain an injunction against enforcement of the fraud 
order which were ultimately unsuccessful. The Com- 
missioner disallowed the deduction of these expenses 
on the ground that they did not constitute ordinary 
and necessary business expenses. The Board of Tax 
Appeals (now the Tax Court) sustained the Commis- 
sioner, the Court of Appeals (C.C.A. 7) reversed and 
remanded, and the Supreme Court granted certiorari 
because of an alleged conflict among circuits. The 
Supreme Court affirmed the judgment of the Circuit 
Court of Appeals. The opinion of the court was de- 
livered by Mr. Justice BLack. . 

As to whether the legal expenses might qualify as 
“ordinary and necessary” within the requirement of the 
statute, Mr. Justice BLACK says: 

. . . For respondent to employ a lawyer to defend his busi- 
ness from threatened destruction was “normal”; it was the 
response ordinarily to be expected. . . . Since the record 
contains no suggestion that the defense was in bad faith 
or that the attorney's fees were unreasonable, the expenses 
incurred in defending the business can also be assumed 
appropriate and helpful, and therefore “necessary”. 

The government did not deny that if the taxpayer 
had been successful before the Post Office Department 
the expenses would have been deductible, but argued 
that mail order business dentists do not ordinarily and 
necessarily attempt to sell false teeth by fraudulent 
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representations, as the taxpayer was found to have done, 
and that therefore his litigation expenses incurred by 
reason of doing business in this manner cannot be 
deemed ordinary and necessary. In response to this 
argument the Court says: 


. . respondent did not believe, nor under our system of. 


jurisprudence was he bound to believe, that a fraud order 
destroying his business was justified by the facts or the 
law. Therefore he did not voluntarily abandon the business 
but defended it by all available legal means. To say that 
this course of conduct and the expenses which it involved 
were extraordinary or unnecessary would be to ignore the 
ways of conduct and the forms of speech prevailing in the 
business world. . . . Surely the expenses were no less ordi- 
nary or necessary than expenses resulting from the defense 
of a damage suit based on malpractice, or fraud, or breach 
of fiduciary duty. Yet in these latter cases legal expenses 
have been held deductible without regard to the success 
of the defense. 

The Court referred to the group of cases which have 
disallowed the deduction of expenses connected with 
illegal activities where the allowance would infringe 
upon public policy. It pointed out that the policy of 
the postal statute was to protect the public, not to 
punish violators. Expenses incurred in connection with 
such violations, therefore, are distinguishable from fines 
or penalties incurred in the violation of statutes, and 
from graft and lobbying payments. The opinion states: 

. .. It has never been thought, however, that the mere fact 

that an expenditure bears a remote relation to an illegal 

act makes it non-deductible. The language of Section 23 (a) 

contains no express reference to the lawful or unlawful 

character of the business expenses which are declared to be 
deductible. 

The case was argued by Mr. Valentine Brookes for the 
government and by Mr. Floyd Lanham for the tax- 


payer. 


Selective Training and Service Act of 1940— 
Judicial Review of Classification Order 

Under the Act, Congress has not authorized judicial review 
of a classification order in a criminal prosecution for wilful 
violation of an order directing a registrant to report for the 
last step in the selective process, i.e., for assignment to duty. 

Falbo v. The United States, 88 L. ed. Adv. Ops. 248; 
64 Sup. Ct. Rep. 346; U. S. Law Week 4113. (No. 73, 
argued November 19, 1943, decided January 3, 1944). 

Falbo was indicted and convicted in a federal court 
in Pennsylvania for knowingly failing to perform a 
duty required by the Selective Training and Service 
Act of 1940. Specifically it was charged that, after his 
local board classified him as a conscientious objector, 
he wilfully failed to obey the board’s order to report 
for assignment to work of national importance. Admit- 
ting the wilfulness of his refusal, Falbo defended on 
the ground that he was entitled to statutory exemption 
from all national service because he was a “regular or 
duly ordained” minister. He urged that it was no 
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crime to refuse to obey the order if it was based upon 
an erroneous classification, because there is no duty 
to comply with a mistaken order. The defense was re- 
jected by the District Court and after conviction sen- 
tence was imposed for imprisonment for five years. 

The Circuit Court of Appeals affirmed, and on 
certiorari the Supreme Court affirmed in an opinion 
by Mr. Justice BLAck. 

The opinion points out that the mobilization system 
established by the Act is designed to operate as a 
single continuous process for the selection of men 
for national service and that the different agencies 
entrusted with different functions are integrated with 
each other. The opinion outlines the procedure pre- 
scribed and points out that a registrant may contest 
his classification personally before the local board, 
may appeal its order to a board of appeal and, in cer- 
tain circumstances, may appeal to the President him- 
self. . 


Moreover, it is observed that only after he has ex- 
hausted this procedure is a protesting registrant or- 
dered to report for service. Hence, the issue here re- 
solves itself to the narrow question whether Congress 
has authorized judicial review of the propriety of a 
board’s classification in a criminal prosecution for 
wilful violation of an order directing a registrant to 
report for the last step in the selective process. 

Concluding that it has not, Mr. Justice BLACK says: 


We think it has not. The Act nowhere explicitly pro- 
vides for such review and we have found nothing in its 
legislative history which indicates an intention to afford 
it. The circumstances under which the Act was adopted 
lend no support to a view which would allow litigious 
interruption of the process of selection which Congress 
created. To meet the need which it felt for mobilizing 
national manpower in the shortest practicable period, 
Congress established a machinery which it deemed efficient 
for inducting great numbers of men into the armed forces. 
Careful provision was made for fair administration of the 
Act’s policies within the framework of the selective service 
process. But Congress apparently regarded “a prompt 
and unhesitating obedience to orders” issued in that 
process “indispensable to the complete attainment of the 
object” of national defense. Martin v. Mott, 25 U. S. 19, 30. 
Surely if Congress had intended to authorize interference 
with that process by intermediate challenges of orders to 
report, it would have said so. 


Against this background the complete absence of any 
provision for such challenges in the very section providing 
for prosecution of violations in the civil courts permits 
no other inference than that Congress did not intend 
they could be made. The instant case offers a striking 
example of the consequences of any other view. Petitioner, 
25 years of age, unmarried, and apparently in good health, 
registered with his local board on October 16, 1940. He 
claimed exemption August 23, 1941. Consideration of 
his claim by the local board aad the board of appeal 
delayed his classification, so that his final order to report 
was not issued until September 2, 1942. Today, one year 
and four months after this order, he is still litigating 
the question. 


Mr. Justice Murpny delivered a dissenting opinion 
‘mphasizing the importance of preserving the individ- 
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ual’s rights and the importance of protecting them 
from unnecessary suspension. He says in part: 


Common sense and justice dictate that a citizen accused 
of a crime should have the fullest hearing possible, plus 
the opportunity to present every reasonable defense. Only 
an unenlightened jurisprudence condemns an individual 
without according him those rights. Such a denial is 
especially oppressive where a full hearing might disclose 
that the administrative action underlying the prosecution 
is the product of excess wartime emotions. 
demonstrates that in time of war individual liberties can- 
not always be entrusted safely to uncontrolled administra- 
tive discretion. Illustrative of this ition is the re- 
mark attributed to one of the members of petitioner's 
local board to the effect that “I do not have any damned 
use for Jehovah’s Witnesses.” The presumption against 
foreclosing the defense of illegal and arbitrary administra- 
tive action. is therefore strong. Only the clearest statu- 
tory language or an unmistakable threat to the public 
safety can justify a court in shutting the door to such a 
defense. Because I am convinced that neither the Selective 
Training and Service Act of 1940 nor the war effort com- 
pels the result reached by the majority of this Court, I am 
forced to dissent. 


It is evident that there is no explicit provision in the 
Act permitting the raising of this particular defense and 
that the legislative history is silent on the matter. Suffice 
it ‘to say, however, that nothing in the statute or in its 
legislative record proscribes this defense or warrants the 
conviction of petitioner without benefit of a full hearing. 
Judicial protection of an individual against arbitrary and 
illegal administrative action does not depend upon the 
presence or absence of express statutory authorization. 
The power to administer complete justice and to consider 
all reasonable pleas and defenses must be presumed in the 
absence of legislation to the contrary. 


Moreover, the structure of the Act is entirely consistent 
with judicial review of induction orders in criminal pro- 
ceedings. As the majority states, the Act is designed “to 
operate as one continuous process for the selection of men 
for national service,” and it is desirable that this process 
be free from “litigious interruption.” But we are faced 
here with a complete and permanent interruption spring- 
ing not from any affirmative judicial intervention but 
from a failure to obey an order. A criminal proceeding 
before a court is therefore inevitable and the only prob- 
lem is the availability of a particular defense in that 
proceeding. Hence judicial review at this stage has none 
of the elements of a “litigious interruption” of the ad- 
ministrative process. 

Mr. Justice RuTLEDGE concurred in the result and 


in the opinion of the Court, with one exception. He 
observes that there is some evidence that the local 
board refused to classify Falbo as a minister on the 
basis of antipathy to his religious sect, and that the 
record discloses that some evidence to that effect was 
tendered in defense, but was excluded by the trial 
court. In view of the fact, however, that no such charge 
was lodged against the appeal board any invalidity 
arising therefrom in the local board’s order had been 
cured. 


The case was argued by Mr. Hayden C. Covington 


for Falbo and by Mr. Solicitor General Charles Fahy 
for the United States. 
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Interstate Commerce Commission Act—Uniform 
Bills of Lading—Non-Recourse Clause 
Under the uniform bill of lading approved by the Interstate 
Commission as authorized by statute, the consignor 
may sti te under the non-recourse clause that the carrier shall 
not delivery of shipment without payment of freight and 
other lawful charges. 

The consignor prepaid the freight charges specified in the bill 
of lading, but computed at the export rate. Upon delivery to 
the i the shipments were handled subject to the domestic 

which is higher than the export rate. Under the non-recourse 
clause, the consignor is not liable for the additional charges in 
circumstances. 


Illinois Steel Company v. Baltimore and Ohio Rail- 
road Company, 88 L. ed. Adv. Ops. 227; 64 Sup. Ct. Rep. 
$22; U. S. Law Week 4122. (No. 99, argued December 
16, 1943, decided January 3, 1944.) 

This case involves the proper interpretation to be 
given to certain clauses of the uniform bill of lading 
approved by the Interstate Commerce Commission as 
authorized by §§ 1 (6), 12 and 15(1) of the Interstate 
Commerce Act, as amended, 49 U.S.C. §§ 1 (6), 12 and 
15 (1). 

The steel company was consignor upon through bills 
of lading of a number of.rail shipments, shipped over 
the Baltimore & Ohio. The bills of lading contained a 
clause providing that freight was “to be prepaid’ and 
a non-recourse clause reading as follows: “If this ship- 
ment is to be delivered to the consignee without re- 
course on the consignor, the consignor shall sign the 
following statement: The carrier shall not make delivery 
of this shipment without payment of freight and all 
other lawful charges.” 

They also contained a condition, among others, read- 
ing in part as follows: 

“The consignor shall be liable for the freight and 
all other lawful charges, except that if the consignor 
stipulates, by signature, in the space provided for that 
purpose on the face of this bill of lading that the carrier 
shall not make delivery without requiring payment of 
such charges and the carrier, contrary to such stipula- 
tion, shall make delivery without requiring such pay- 
ment, the consignor . . . shall not be liable for such 
charges. . . . Nothing herein shall limit the right of the 
carrier to require at time of shipment the prepayment 
or guarantee of the charges. . . .” 

Each of the bills contained a clause inserted (written 
in or stamped) by the consignor reading as follows “To 
be prepaid.” Consignor prepaid freight charges speci- 
fied in bills and signed the non-recourse clause as pro- 
vided for therein. The railroad brought suit to recover 
additional freight charges arising by reason of events 
which occurred on or after the delivery of the shipments 
and not contemplated at the time of shipment. The case 
came before the Supreme Court on certiorari to the 
Appellate Court of Illinois after the state supreme 
court had denied the consignor leave to appeal from 
a judgment for the railroad. 

The Supreme Court reversed the judgment in an 
opinion by Mr. Chief Justice Stone holding that con- 
struction of clauses of uniform bills of lading presents 
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a federal question; that the sole question, under the 
facts, was whether stipulations in bills of lading for 
prepayment of freight restrict the operation of non. 
recourse Clauses, so that, despite their presence in the 
bills, recourse may be had to consignor for charges in 
addition to those prepaid at shipment and arising only 
by reason of events occurring on or after delivery. 

The Court’s conclusion and the basis therefor are 
stated as follows: 


The obvious purpose and effect of the non-recourse clause 
is to relieve the shipper from liability for freight charges, 
upon delivery to the consignee. Such a purpose is con- 
sistent with an intention that in case of prepayment of a 
portion of the freight charge, the carrier should, after de 
livery, look solely to the consignee for the remainder of 
the charge. Since, by the uniform bill of lading, the parties 
to a rail shipment are left free to relieve the consignor 
from liability by their contract, such an arrangement would 
be within their competence and would release the con- 
signor from liability to the extent of the unpaid freight 
charges. 

It could not be said that by agreeing to pay a part of the 
charges in advance, the consignor has agreed to pay more, 
or that the non-recourse clause would cease to be effective 
as to the unpaid charges because the consignor had paid 
or undertaken to pay some of them. The words of § 7 of 
the conditions of the bill of lading are to the effect that 
if the consignor stipulates that the carrier shall not deliver 
“without requiring payment of such charges” and the 
carrier makes delivery, the consignor “shall not be liable 
for such charges.” In this context, “such charges” are the 
lawful charges which the consignor has not paid or stipu- 
lated to pay in advance. 

We discern no policy underlying the uniform bill of 
lading or in the provisions of § 7 which would deny the 
application of the non-recourse clause where the con- 
signor has stipulated for advance payment of some but 
less than all of the lawful charges. And no plausible 
reason is advanced why an agreement by the consignor 
to pay a part of the lawful charges should be deemed to 
deprive him of the benefit of the non-recourse clause 
beyond the amount he has undertaken to pay. 

We think that the same considerations point here to the 
reconciliation of the conflict which the Illinois court 
thought to exist in this case. For in the present circumstances 
we cannot say that the prepayment clause contemplated 
payment by the consignor of the additional charges de 
manded at the domestic tariff rate and hence we find no 
irreconcilable conflict between the prepayment and nom 
recourse clausés. 

Petitioner’s stipulation was that the freight charges were 
“to be prepaid” and the bill of lading acknowledged re 
ceipt of specified sums “to apply in prepayment of the 
charges.” Hence the stipulation was for an obligation to 
be performed in advance of the transportation or at the 
most in advance of delivery to the consignee. This oblige 
tion could not have contemplated payment of more than 
all the lawful charges upon the consignor’s shipment # 
tendered and transported in conformity to the billing. No 
more could prepayment be made, before either shipment 
or delivery, of a charge which might never be incurred, and 
which could be, only after the transportation was com 
pleted and delivery made to the consignee. 

It is familiar experience, as in this case, that under 
charges may occur which could not be subject to prepay 
ment either because they are not lawful charges on 
shipment as tendered and billed, or because they depend 
upon events occurring after the transportation has been 
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completed. In either case we conclude that the reasonable 
construction of the prepayment clause is that, with respect 
to these charges, it did not, either by its design or by the 
intention of the parties, curtail the operation of the non- 
recourse ‘clause, so as to deprive petitioner, the consignor, 
of the immunity from liability for which it was entitled 
to stipulate by the non-recourse clause. 


The case was argued by Mr. Paul R. Conaghan for 
the shipper and by Mr. Francis R. Cross for the carrier. 


Kickback Act—Scope of Act 


Under the Kickback Act a foreman with authority to employ 
and discharge workers on a public works project, which is financed 
with federal funds, is included in the provisions of the Act mak- 
ing it a crime to induce > a gl cmd > of their 


compensation by force, intimidation or threats from 


employment. 

The United States of America v. Frank Laudani, 88 
L. ed. Adv. Ops. 217; 64 Sup. Ct. Rep. 315; U, S. Law 
Week 4112. (No. 71, argued December 16, 1943, decided 
January 3, 1944.) 

The scope of the Kickback Act is considered in this 
opinion. By that Act it is provided that “whoever shall 
induce any person employed in the construction . . . 
of any public . . . work financed in whole or in part by 
loans or grants from the United States . . . to give up 
any part of the compensation to which he is entitled . . . 
by force, intimidation, threat of procuring dismissal 
... Shall be fined... .” Laudani was a foreman with 
authority to employ and discharge workers on a public 
works project financed in part by federal funds. Indict- 
ments against him charged that he had forced certain 
of his subordinates to give him part of their wages in 
order to hold their jobs. Laudani moved to quash, 
assigning as one ground failure to charge conduct pro- 
hibited by the law since it was not alleged that he was 
the employer of the coerced men and had not acted as 
the employer's agent in so doing. The gist of his con- 
tention was that the Act’s prohibition extends only to 
employers and persons acting in concert with them. 


The District Court overruled Laudani’s contention 
and the jury convicted him. The Circuit Court of Ap- 
peals reversed taking the view that the word “wages” 
in its broadest scope might include common black- 
mailers having no relationship to the victim's employ- 
ment. On certiorari that ruling was reversed by the 
Supreme Court in an opinion by Mr. Justice BLAck. 
Without attempting to delineate the farthest reach of 
the Act, the Court concludes that its purpose and history 
demonstrate its prohibition of the acts alleged in the 
indictment in this case. 

After a brief review of the history and purpose of 
the provision, Mr. Justice BLACK says: 

In view of this background, we cannot hold that Congress 
intended to exclude from the Act's proscription a foreman 
with the authority Laudani is alleged to have possessed. 
Foremen vested with full power to employ and discharge 
subordinates could frustrate the objective of the Act just as 
effectively as could their employers, and foremen not given 
such broad powers might nevertheless be able to use their 
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authority to accomplish the same result. That foremen not 
only could but might do this very thing was testified at 
Senate hearings when the problem of “kickbacks” was 
under study. And the members of the Senate Committee on 


the Judiciary reporting the bill used language broad 
enough to include foremen among others when they said 
that hearings had revealed, “that large sums of money have 
been extracted from the pockets of American labor, to 
enrich contractors, subcontractors, and their officials.” 
To hold that a company foreman vested with sufficient 
power substantially to affect his subordinates’ contracts of 
employment is within the Act's proscription is not to hold 
that the Act applies to every extortioner, blackmailer, or 
other person who extracts money from one who has pre- 
viously received it for labor on a federally financed project. 
We need not, at this time, attempt to delineate the outside 
scope of the Act’s application. But the purpose of the legis- 
lation, no less than its language, shows that the power to 
employ and discharge brings an employing company’s 
foreman within its prohibition. 
The case was argued by Mr. Chester T. Lane for the 
government and submitted by Mr. Harold Simandl for 


the employee. 


Maritime C : Pp 
Just and Reasonable 


Under the Shipping Act of 1916, as amended, the Maritime 
Commission has to prescribe just and reasonable practices 
of all persons to the Act in the receipt, handling, 


in 

mire ice fo t= Oy 
charges made by wharfingers subject to the Act, and 
scribe for them a schedule of compensatory rates. 

State of California and City of Oakland, etc., v. The 
United States, etc., 88 L. ed. Adv. Ops. 255; 64 Sup. Ct. 
Rep. 352; U. S. Law Week 4105. (Nos. 20 and 22, argued 
December 6, 1943, decided January 3, 1944.) 

This direct appeal from a federal court of three 
judges involves, as a principal question, whether the 
Maritime Commission has power to compel the cessa- 
tion of preferential and unreasonable practices by ter- 
minals along the commercial waterfront in the Port 
of San Francisco by prescribing schedules of maximum 
free time periods and minimum charges to reflect ac- 
tual cost. Two of the terminal operators were the 
State of California and the City of Oakland. They 
were not subject to. the Board of State Harbor Com- 
missioners, and consequently the latter could not deal 
effectively with the evils in the situation under con- 
sideration here. 


However, the Maritime Commission, after extended 
investigation, found that terminals at the Port were en- 
gaged in preferential and unreasonable practices in 
that they allowed excessive free time and made non- 
compensatory charges for their services, all in violation 
of §§ 16 and 17 of the Shipping Act of 1916, as amended. 
California and Oakland denied the power of the Com- 
mission to issue the kind of order that it did, and urged 
further that, in any event, it does not cover their activi- 
ties, and if it does that it is unconstitutional. The Dis- 
trict Court denied relief and on the appeal its judgment 
was affirmed by the Supreme Court by a divided bench. 


i ower To Prescribe 
of Wharfingers 


i 








Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 

He reviews the record on which the Commission 
found violations of §§ 16 and 17 and points out that the 
Commission could have issued a general order prohibit- 
ing preferential and unreasonable practices, leaving to 
the parties the translation of such a generality into con- 
crete form and to the formulation of their own remedies. 
Instead, it elected to adopt an explicit formulation of 
duties and to fix a schedule of maximum free time and 
a schedule for avoiding discrimination through non- 
compensatory rates. This method of dealing with the 
problem is found to be within the power of the Com- 
mission. In connection with it, Mr. Justice FRANKFURTER 
Says: 

Appellants’ objection is that while §§ 17 and 18 specifical- 
ly give the Commission rate-making power over common 
carriers by water, no such power is given over those who, 
like California and Oakland, are not common carriers 
by water. We fully agree that no rate-making power such 
as the Commission has been given over water carriers is 
conferred over other persons subject to the Shipping 
Act. But the order of the Commission, though it pertains 
to demurrage charges, is not an exercise of conventional 
rate-making. By §17 all those who are subject to the 
Act are under a duty to “establish, observe, and enforce 
just and reasonable regulations and practices relating 
to or connected with the receiving, handling, storing, or 
delivering of property.” When the Commission finds a 
breach of this duty, the same section authorizes it to 
“determine, prescribe, and order enforced a just and 
reasonable regulation or practice.” The withholding of 
rate-making power for services other than water carriage 
does not qualify the unlimited grant to the Commission 
of the power to stop effectively all unjust and unreason- 
able practices in receiving, handling, storing or deliver- 
ing property. Finding a wrong which it is duty-bound 
to remedy, the Maritime Commission, as the expert body 
established by Congress for safeguarding this specialized 
aspect of the national interest, may, within the general 
framework of the Shipping Act, fashion the tools for so 
doing. . . . The only way to correct the preferential and 
unreasonable results of non-compensatory charges was to 
require compensatory charges. All that the Commission 
did was to translate that requirement from a generality into 
dollars and cents. That the phrase “regulation or practice” 
extends to such discrimination as that which resulted from 
non-compensatory demurrage charges is amply demon- 
strated by the application of the concept “practice” in 
comparable situations under the Interstate Commerce Act. 


A further question briefly discussed was whether Con- 
gress can constitutionally regulate public owners of 
wharves and piers and if so whether it has exercised 
the power here. The conclusion is reached that it has 
the power, and has exercised it by the statute here 
involved. 

Mr. Justice Roserts delivered a dissenting opinion, 
the gist of which is that while the Act enables the 
Commission.to prohibit unreasonable practices on the 
part of those maintaining and operating wharves, the 
Act does not confer on the Commission power to regu- 
late and prescribe their rates. Challenging the position 
of the majority of the Court, he says: 


100 


REVIEW OF RECENT SUPREME COURT DECISIONS 


The over simplified argument in support of this pos- 
tion is that a rate or charge is, in a broad sense, a regulation 
or practice. The difficulty with the argument is that, in the 
Interstate Commerce Act, and elsewhere, Congress has 
always sharply distinguished, as it did in the present Act, 
between rates and charges on the one hand, and regula- 
tions and practices on the other. The legislative history 
of the Shipping Act indicates that Congress well under- 
stood that states and municipalities, in order to encourage 
the flow of commerce through their ports, had established 
public wharves and that Congress intended that, as respects 
such ‘public facilities, preferences and discriminations 
should not be permitted. But there is nothing in the 
legislative history to indicate that, in the teeth of the 
plain words of the statute as enacted, Congress had in mind 
conferring power to regulate the rates and charges for 
such publicly owned facilities; much less that if a state 
or its agency deemed it advisable and in the public in- 
terest to operate such facilities at low rates, to encourage 
the flow of commerce through its ports, the Commission 
could put a floor under its rates and compel it in effect 
to aid competing private enterprise. 

Little need be, or can be, added to the clearly expressed 
words of the statute. It speaks for itself, and I think the 
court ought not to permit the use of a prohibition against 
practices to be availed of to write additional provisions 
into the section dealing with rates and charges. 


Mr. Justice BLack, Mr. Justice DouGLas, and Mr. Jus- 
tice Murpny joined in the dissent. 

The case was argued by Mr. Lucas E. Kilkenny, Dep- 
uty Attorney General of California for the State of 
California, et al., by Mr. W. Reginald Jones, Port 
Attorney, for the City of Oakland, et al., and by Mr. 
Solicitor General Fahy for the United States. 


Interstate Commerce Act—Jurisdiction of Interstate 
Commerce Commission in Abandonment Proceedings 


By statute the jurisdiction of the Interstate Commerce Com- 
mission in mment proceedings does not extend to the 
abandonment of street, suburban or interurban electric railways, 
which are not operated as a part or parts of a general steam 
railroad system of transportation. 

In abandonment proceedings involving an electric branch 
line of an interstate railroad, a specific finding that the line is 
not part of a general steam railroad system of transportation 
is jurisdictional and is indispensable to the validity of an 
order authorizing abandonment. 


City of Yonkers et al. v. The United States of Amer- 
ica, Interstate Commerce Commission and the New York 
Central Railroad Company, 88 L. ed. Adv. Ops. 241; 
64 Sup. Ct. Rep. 327; U. S. Law Week 4102. (No. 109, 
argued December 13 and 14, 1943, decided January 3, 
1944). 

This appeal from a federal district court of three 
judges involves the validity of an order of the Inter- 
state Commerce Commission authorizing the New York 
Central Railroad to abandon an electric branch line 
extending 3.1 miles from Van Cortlandt Park Junction, 
New York City, to Getty Square, Yonkers, New York. 
The proceedings before the Commission were taken 
under § 1 (18), (19), and (20) of the Interstate Com- 
merce Act which forbids the abandonment of lines of 
railroad unless the Commission has certified that the 
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blic convenience and necessity permjt abandonment. 
The Act, however, provides that the Commission’s 
authority shall not extend to the abandonment <“‘of 
street, suburban, or interurban electric railways, which 
are not operated as a part or parts of a general steam 
railroad system of transportation.” § 1 (22). 

The Commission, after receiving testimony as to the 
physical characteristics of the branch line in relation 
to the railroad as a whole, and other evidence relating 
to financial effect of the operation and the needs of 
trafic, authorized abandonment of the line. It was 
not until a petition for rehearing was filed that the 
question was raised under § 1 (22) whether the electric 
branch line was or was not “operated as a part or 
parts of a general steam railroad system of transporta- 
tion”. 

The district court, in proceedings initiated by the 
New York Public Service Commission, the City of 
Yonkers and a Committee of Yonkers Commuters, sus- 
tained the order. On direct appeal, the Supreme Court 
reversed by divided bench. Mr. Justice Doucrias de- 
livered the prevailing opinion. 

The ruling of the Court proceeds upon the ground 
that the order must fall because the Commission failed 
to make a requisite jurisdictional finding. As to this, 
Mr. Justice DOUGLAS says: 

Congress has withheld from the Commission any power 
to authorize abandonment of certain types of railroad 
linés. It is hardly enough to say that the Commission's 
orders may be set aside by the courts where the Commission 
exceeds its authority. The Commission has a special com- 
petence to deal with the transportation problems which 
are reflected in these questions. The Congress has en- 
trusted to the Commission the initial responsibility for 
determining through application of the statutory standards 
the appropriate line between the federal and state domains. 
Proper regard for the rightful concern of local interests 
in the management of local transportation facilities makes 
desirable the requirement that federal power be exercised 
only where the statutory authority affirmatively appears. 
The sacrifice of these legitimate local interests may be 
as readily achieved through the Commission’s oversight 
or neglect (Jilinois Commerce Commission v. Thomson, 
$18 U. S. 675) as by improper findings. The insistence 
that the Commission make these jurisdictional findings 
before it undertakes to act not only gives added assur- 
ance that the local interests for which Congress expressed 
its solicitude will be safeguarded. It also gives to the re- 
viewing courts the assistance of an expert judgment on 
a knotty phase of a technical subject. 

We are asked to presume that the Commission, knowing 
the limit of its authority, considered this jurisdictional 
question and decided to act because of its conviction that 
this branch line was not exempt by reason of § 1 (22). 
But that is to deal too cavalierly with the Congressional 
mandate and with the local interests which are pressing 
for recognition. Where a federal agency is authorized to 
invoke an overriding federal power except in certain 
prescribed situations and then to leave the problem to 
traditional state control, the existence of federal authority 
to act should appear affirmatively and not rest on infer- 
ence alone. 

This is not to insist on formalities and to burden the 
administrative process with ritualistic requirements. It en- 
tails a matter of great substance. It requires the Commission 
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to heed the mandates of the Act and to make the expert 
determinations which are conditions precedent to its 
authority to act. 

We intimate no opinion on the merits of the contro- 
versy. For in absence of the requisite jurisdictional findings 
we think the order of the Commission should have been 
set aside. 


Mr. Justice FRANKFURTER delivered a dissenting 
opinion in which he states that the Court, upon the 
full record before ‘it, should either sustain or reject 
the Commission’s order on the merits, in which event 
he would not have deemed the matter of sufficient 
importance to warrant an expression of dissent. He 
adds, however, 


But the Court does not decide on the merits. In effect, 
it remits the controversy to the Interstate Commerce Com- 
mission on the ground that the Commission did not make 
a formal finding, described as “jurisdictional”, that the 
Yonkers branch was in fact “operated as a part . . . of 
a general steam railroad system of transportation”. The 
Commission may very well now formally make such a 
finding of a connection between the Yonkers branch and 
the New York Central, which in fact is writ large in the 
Commission’s report in granting the application for 
abandonment and the weary round of litigation may be re- 
peated to the futile end of having this Court then, for- 
sooth, express an opinion on the merits opposed to that 
of the Commission and the District Court. This danger if 
not likelihood of thus marching the king’s men up the 
hill and then marching them down again seems to me 
a mode of judicial administration to which I cannot yield 
concurrence. I think the case should be disposed of on 
the merits by affirming the judgment of the District Court. 

This seems to me all the more called for since I find 
no defect in the foundation of the Commission's order. 


The nub of the matter regarding the requirement of 
findings, where the formal making of them is not legis- 
latively commanded, is indicated in United States v. Louisi- 
ana, 290 U. S. 70. Reviewing the validity of the Commis- 
sion’s order is the serious business of sitting in judgment 
upon a tribunal of great traditions and large responsibility. 
An order of the Commission should not be viewed in a 
hypercritical spirit nor even as though elegantia juris were 
our concern. We should judge a challenged order of 
the Commission by, “the report, read as a whole,”. . . 
and by the record as a whole out of which the report arose. 
The dissenting opinion then reviews the extensive 
proceedings had prior to the raising of the issue now 
held controlling and stresses that not until the 
present suit was started in the district court did there 
emerge the specific claim that the Yonkers branch was 
not operated as a part of a general steam railroad 
system of transportation. 

In conclusion, the dissent adds: 


Can there be any doubt that this contention was not 
put to the Commission because it was an afterthought? 
This issue was never tendered to the Commission because 
the facts which deny it were never questioned in the 
ceedings conducted before it with vigor and ability by 
several protestants during the three successive stages that 
preceded a challenge in the courts. 

The. case is now sent back to the Commission. The 
facts regarding the relation of the Yonkers branch to the 
New York Central are spread at large upon the record 
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and are not in controversy. In view of the three proceed- 
ings before the Commission it is reasonable to assume 
that the Commission will add to its report the formal finding 
now requested of it. If the case then returns here I find 
it too hard to believe that this Court would reject the 
conclusion of the Commission and of the lower court 
that the Yonkers branch is an operating part of the New 
York Central within § 1 (22). Is not insistence on such an 
empty formalism a reversion to seventeenth century plead- 
ing which required talismanic phrases, as for instance 
that a seller could not be held to warrant that he sold 
what he purported to sell unless the buyer pleaded war- 
rantizando vendidit or barganizasset? On the other hand, if 
the Court with all the facts before it does not think the 

Yonkers branch is a part of the railway operations of the 

New York Central, now is the time to say so. 

Mr. Justice Reep and Mr. Justice JACKSON concurred 
in the dissenting opinion. 

The case was argued by Mr. John J. Broderick for 
the City of Yonkers, by Mr. Horace M. Gray for 
Tooley, Jr., by Mr. J. Stanley Payne for the United 
States and Interstate Commerce Commission, and by 
Mr. Harold H. McLean for the New York Central 


R. R. Co. 


SUMMARIES 


Navigation—Prohibition against Anchoring 
Vessels in Navigable Channels 
Atlantic Refining Company, etc., v. Moller, etc., 88 L. 
ed. Adv. Ops. 201; 64 Sup. Ct. Rep. 225; U. S. Law 


Week 4067. (No. 56, argued December 7, 1943, decided 


December 20, 1943) . 

Certiorari to review a decision of the Circuit Court 
of Appeals holding that a vessel at anchor, during a 
fog, in a navigable channel, was subject to damages 
under the rule of divided damages, when rammed by 
another vessel proceeding at an excessive rate of speed. 
The circuit court concluded that, though the duty 
not to anchor in navigable channels is not absolute, the 
“Bohemian Club” was anchored in this instance in 
violation of § 15 of the Act of March 3, 1899. 

On certiorari the judgment was reversed by the 
Supreme Court in an opinion by Mr Justice BLack. 
The opinion reviews the circumstances under which the 
collision occurred, affirms that the rule against anchor- 
ing in navigable channels is not absolute, and concludes 
here that the anchored vessel was not liable to another 
proceeding in a dense fog at an excessive rate of speed. 

The case was argued by Mr. Otto Wolff, Jr., for 
the refining company and by Mr J. Harry La Brum 
for Moller. 


Federal ‘Seiler Liability Act—Evidence of 
Negligence Required To Justify Submission to Jury 
Brady v. Southern Railway Company, 88 L. ed. Adv. 

Ops. 189; 64 Sup. Ct. Rep. 232; U. S. Law Week 4064. 


? 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


’ Code which reads: 


(No. 26, argued October 19, 1943, decided December 
20, 1943.) 

Certiorari to review a judgment of the Supreme Court 
of North Carolina reversing a judgment entered on a 
verdict for plaintiff in an action by the administratrix 
of a railroad brakeman for damages under the Federal 
Employers’ Liability Act. 


Damages were sought for alleged failure of the rail- 
road to furnish a reasonably safe place to work by 
reason of defects in track and derailer, and by the act 
of some other employee in improperly closing the 
derailer after the beginning and before the fatal phase 
of a switching movement. 

In an opinion by Mr. Justice Reep, the Supreme 
Court reviews the evidence in the case and concludes 
that the state supreme court correctly found that there 
was a failure by plaintiff to show any negligence of the 
railroad from not putting a light on the derailer, or 
by action of any employee other than the decedent in 
closing the derailer, or by reason of a worn and de 
fective rail, inadequate to function properly when the 
derailer on the opposite rail was struck from the 
“blunt” or “wrong” end. 

Mr. Justice Back delivered a dissenting opinion in 
which Mr. Justice Doueias, Mr. Justice sessniend and 
Mr. Justice RUTLEDGE concurred. 

The case was argued by Mr. D. E. Hudgins and Mr. 
Welch Jordan for the administratrix and by Mr. Sidney 
S. Alderman for the railway company. 


Peonage Statute—Scope of Crime 
as Defined by Statute 

The United States of America v. Gaskin, 88 L. ed. 
Adv. Ops. 211; 64 Sup. Ct. Rep. 318; U. S. Law Week 
4118. (No. 68, argued December 7 and 8, 1943, decided 
January 3, 1944.) 

The defendant here was indicted in a federal court 
in Florida and charged with arresting one Johnson “to 
a condition of peonage,” claiming that Johnson was 
indebted to him and with intent to cause Johnson to 
perform labor in satisfaction of the debt, and that he 
forcibly arrested and detained Johnson against his 
will and transported him from one place to another in 
Florida. There was no allegation that Johnson rendered 
any labor or services in consequence of the arrest. The 
defendant demurred and had judgment thereon. The 
government appealed. 

The charge was laid under § 269 of the Criminal 
“Whoever holds, arrests, returns, OF 
causes to be held, arrested, or returned, or in any man- 
ner aids in.the arrest or return of any person to a condi- 
tion of peonage, shall be fined . . . or imprisoned. . . .” 

The District Court held that the statute imposes 
no penalty for an arrest with an intent to compel the 
performance of labor or services unless the person ar- 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


rested renders labor or services for a master following 
the arrest. 

On direct appeal to the Supreme Court the judgment 
of the District Court was reversed in an opinion by 
Mr. Justice Roserts. 

Mr. Justice Murpny delivered a dissenting opinion. 

The case was argued by Mr. W. Marvin Smith for the 
government and by Mr. Marion B. Knight for the 
laborer. 


Taxation—Deduction by Accrual Basis—Taxpayer of 
Contested State Tax Liability 

A contested tax may not be accrued as a deduction until lia- 
bility is finally established. 

Dixie Pine Products Company v. Commissioner of 
Internal Revenue, 88 L. ed. Adv. Ops. 209; 64 Sup. Ct. 
Rep. 364; U. S. Law Week 4121. (No. 84, argued 
December 14 and 15, 1943, decided January 3, 1944.) 


Mississippi taxing authorities claimed that a solvent 
used by taxpayer in its business was subject to that 
state’s gasoline tax. Taxpayer paid the tax for 1936 
and brought suit to establish that the solvent was not 
taxable as gasoline and to enjoin future collections of 
the tax from it. Prior to the obtaining of a final judg- 
ment in its favor the taxpayer accrued on its books 
and deducted on its income tax return for 1937 the 
amount of its alleged gasoline tax liability for that year 
which had not been and never was paid. The Com- 
missioner disallowed the deduction, the Board of Tax 
Appeals upheld his determination and the Circuit 
Court of Appeals for the Fifth Circuit affirmed. 

In an opinion by Mr. Justice Roserts the Supreme 
Court affirms the lower court’s decision, holding that 
the taxpayer should have awaited the outcome of the 
state court litigation and might claim a deduction only 
for the taxable year in which its liability for the tax 
was finally adjudicated. 

The case was argued by Mr. T. J. Wills for the 
taxpayer and by Mr. Arnold Raum for the Com- 
missioner. 


Customs Inspectors—Rates of Pay for Overtime, 
Sundays and Holidays 

The United States v. Myers, et al., 88 L. ed. Adv. 
Ops. 232; 64 Sup. Ct. Rep. 337; U. S. Law Week 4108. 
(Nos. 142-146, argued December 16 and 17, 1948, de- 
tided January 3, 1944.) 

Among these five test cases, the Myers case is treated 
4 typical of all. The cases were brought to-determine 
the issue as to whether or not the provisions of Section 
5 of the Act of February 13, 1911, as amended, and 
Sections 401, 450, 451 of the Tariff Act of 1930 en- 
titled Myers to extra compensation over and above his 
regular salary as customs inspector for night, Sunday 
and holiday services performed between September 1, 
1931, and August 31, 1937. The Court of Claims en- 
tered judgment for extra compensation for night, Sun- 
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' day and holiday services. On certiorari the Supreme 


Court, in an opinion by Mr. Justice Reep, reversed the . 
judgments as to the amounts awarded for overtime and 
affirmed as to the sums allowed Sundays and holidays. 

The solution depends upon whether the statutory 
reference to “overtime services” includes first only 
authorized services rendered between 5 p.m. and 8 a.m. 
without regard to whether the service is within the 
regular hours of assignment to duty and, second, Sunday 
and holidays without regard to the time of day when 
the authorized service was performed. 

After an examination of the relevant statutory text 
and its legislative history, the conclusion is reached that 
“overtime, as applied to weekdays, refers to hours 
longer than the daily limit of 8 a.m. to 5 p.m., nine 
hours with one hour for food and rest. Furthermore, 
these tours of duty under the proviso are movable with- 
in the twenty-four hour period in accordance with pre- 
vailing working hours and+the requirements of the 
service.” 

As to Sundays and holidays, the statute is construed 
“to require extra compensation for inspectors without 
regard to the length of their daily tour or the hours 
of the day.” 

Mr. Chief Justice Stone was for a reversal of the 
judgments in their entirety and for dismissal of the 
sults. 

The case was argued by Mr. Assistant Attorney Gen- 
eral Shea for the government and by Mr. Robert M. 
Drysdale for the inspectors. 


Fair Labor Standards of 1938— 
Application to. Night Watchman 

Eula May Walton, Administratrix, v. Southern Pack- 
age Corporation, 88 L..ed. Adv. Ops. 220; 64 Sup. Ct. 
Rep. 320; U. S. Law Week 4116. (No. 159, argued 
December 17, 1943, decided January 3, 1944.) 

This case raises the question whether a night watch- 
man employed in a lumber manufacturing plant whose 
products, in substantial portion, are destined for ship- . 
ment in interstate commerce is within the protection 
of the Fair Labor Standards Act of 1938. 

The employee’s adminisiratrix sued for overtime 
compensation and liquidated damages under Section 
16(b) of the Act. The state supreme court held that 
the night watchman was not employed in the produc- 
tion of goods for interstate commerce, or in any process 
or occupation necessary to the production thereof and 
was, therefore, not covered by the Act. On certiorari 
the Supreme Court, in an opinion by Mr. Justice BLAck, 
reversed the ruling under the authority of Kirschbaum 
v. Walling, 316 U. S. 517. 

Mr. Justice Roserts concurred in the result, consider- 
ing that he was bound by the decision ii the Kirsch- 
baum case. 

The case was submitted by Mr. Charles F. Engle for 
the administratrix and was argued by Mrs. Elizabeth 
Hulen for the employer. 
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WILLIAM B. BATE 
SOLDIER OF DIXIE, LAWYER, AND STATESMAN OF THE UNION 


By GEORGE R. FARNUM 


of Boston 


Former Assistant Attorney General of the United States 


N the roster of the strong and able 

men whom Tennessee has contrib- 
uted to the life of America, William 
B. Bate ranks high. He was born 
on October 7, 1826, in the small 
settlement of Bledsoe’s Lick, now 
Castalian Springs, in thé old blue 
grass county of Sumner. His origin 
was humble though he sprang from 
good yeoman stock, imbued with the 
pioneering spirit a:xi a deep and 
fighting love of the soil. His formal 
education was limited to the ele- 
mentary instruction afforded at a 
log school house in the district and 
ended at sixteen when his father 
died. Yielding to the urge to see 
something of the world beyond the 
narrow confines of his native com- 
munity, he quit home and hired cut 
as a clerk on a river steamboat ply- 
ing between Nashville and New 
Orleans. 

With the outbreak of war with 
Mexico, Bate caught the contagion, 
abandoned the inland merchant 
marine and enlisted at New Orleans 
as a private in a Louisiana company. 
At the expiration of his term of en- 
listment, he joined a Tennessee regi- 
ment, was promoted to first lieuten- 
ant and served in the field until the 
end of the conflict. 

Deprived of martial employment 
he returned to the farm. This proved 
irksome. He then tried journalism, 
establishing a weekly newspaper with 
the bellicose name of “The Tenth 
Legion”, and vigorously espoused 
Democratic principles. Upon reach- 
ing his majority he ran for the legis- 
lature and-was elected. After serving 
one term he decided upon the law 





This is the fifteenth in a series of bio- 
graphical studies of eminent soldier-lawyers 
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as a career and entered the law school 
at Lebanon, now a part of Cumber- 
land University. After graduation 
he opened an office in Gallatin. Two 
years later he was elected Attorney 
General for the Nashville district. 
After six years of service he declined 
reelection to devote his entire time 
to private practice. 

The firing of the first shot at 
Sumter was the signal for the ardent 
Bate to cast his fortunes with the 
South. He immediately enlisted as a 
private in the Second Tennessee In- 
fantry. He was made captain of his 
company and shortly thereafter 
colonel of the regiment. His com- 
mand was ordered to Virginia, where 
it arrived in time to participate in 
the fighting at Bull Run. 

Early in 1862 the regiment was 
transferred from the Army of North- 
ern Virginia to the Army of Ten- 
nessee, then commanded by General 
Albert Sidney Johnston. On April 
6, Johnston attacked Grant at Shiloh. 
It was a tragic battle for the Bate 
family. He, himself, was carried in 
grave condition from the field. His 
younger brother, the latter’s brother- 
in-law, and a cousin were killed. An- 


‘other cousin was severely wounded. 


In the fall, though dependent on 
crutches, he offered his services in 
the field, an act which inspired Presi- 
dent Davis to promote him to briga- 
dier general. He was recalled to 
active service in February 1863 
though still painfully crippled. That 
summer the Democratic state con- 
vention offered him the guberna- 
torial nomination, which carried 
with it the confident assurance of 
election. In his message declining 
the honor by reason of “a duty that 
rises above it,” he declared, “As a 


son of Tennessee and a southem 
soldier, I would feel dishonored in 
this hour of trial to quit the field. 
No, sirs, while an armed foe treads 
our soil, and I can fire a shot or draw 
a blade, I will-take no-civic honor. 
I had rather, amid her misfortunes, 
be the defender than the Governor 
of Tennessee.” 

The “indomitable Bate,” as his 
division commander characterized 
him in his official report, was in the 
thick of the fierce fighting at Chicka 
mauga, using his crutch as a sword. 
His brigade lost approximately fifty 
percent of its strength. Bate had 
three horses shot from under him. 
Years afterwards he described it as 
“the best fought battle of the war.” 
In concluding his own report, he de- 
clared: 

While I recount the services of the 
living, I cannot pass unremembered 
the heroic dead—the cypress must be 
interwoven with the laurel. The 
bloody field attested the sacrifice of 
many a noble spirit in the fierce strug 
gle, the private soldier vying with the 
officer in deeds of high daring and 
distinguished courage. 

While the “River of Death” [the 
meaning of the Indian name Chica 
mauga] shall float its sluggish current 
to the banks of the beautiful Tennes 
see, and the night wind chant 1 
solemn dirges over their soldiers 
graves, their names, enshrined in the 
hearts of their countrymen, will be 
held in grateful remembrance as the 
champions and defenders of their 
country who had sealed their devotion 
with their blood on one of the most 
glorious battlefields of our revolution. 
In recognition of his skill and 

personal valor, Bate was promoted 
to major general and, as such, pat 
ticipated in the battle of Missionary 
Ridge. In the spring of 1864 Sher 
man started on his celebrated cam 
paign. Bate was with Joseph E 
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ohnston in what has been called 
that “duel of keen blades and perfect 
fencing” until shortly before the fall 
of Atlanta, when he was again seri- 
ously wounded. Two months later 
he was back in the field with the im- 
petuous and hard fighting Hood, 
who had replaced the prudent and 
adroit Johnston. 

After the fall of Atlanta Sherman 
divided his army, sending Thomas 
north to Chattanooga with a sub- 
stantial force and starting eastward 
himself on his famous march to the 
sea. Hood moved against Thomas. 
He came to grips with a part of the 
Union army at Franklin and the 
main body at Nashville. Bate was 
in the thick of the fighting. and his 
own command contributed a tragic 
toll to the disastrous Confederate 
casualties. Shortly thereafter he was 
ordered to South Carolina with the 
Army of Tennessee to strengthen the 
Confederate forces that were offering 
a brave but hopeless resistance to 
Sherman’s army as it marched ir- 
resistibly northward. 

At Bentonville, North Carolina, 
Bate and his comrades in arms made 
their last fighting stand. On April 
26, they laid down their arms at 
Durham Station. As night fell on 
the day before the surrender Bate’s 
war worn veterans assembled before 
his headquarters in a pine forest to 
pay a last tribute to the man they 
respected and loved, and the leader 
they had trusted and followed. Pro- 
foundly affected by this demonstra- 
tion, and the sad occasion which 
inspired it, Bate, emaciated from his 
wounds, mounted a stump and re- 
turned the tribute with words of 
moving eloquence and haunting 
pathos. In closing he said: 

On our return to the old log cabin 
home, if it still stands, we will find 
waiting at its door the mother, wife 
or sister to greet us with commingled 
joy and sorrow; but we are consoled 
in that we know we have fought a 
good fight, we have kept the faith. 
The star of hope, though seen in the 
dim distance, beckons us to the future. 
After the long struggle, in which we 
were knit closer than brothers, the 
end has come and we must part. We 
will all meet again in the great be- 
yond; many of us will meet again in 
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WILLIAM B. BATE 


this life; but whatever fate betide us, 
we must be friends and be true to our 
Confederate. history. I see you are 
silent, and some in tears. Boys, 
When the heart feels most, the 
lips move not, 
And the eyes speak a gentle good 
b 


Bate retalead to Tennessee, in- 
firm from his wounds and im- 
poverished in purse. He promptly 
opened a law office in Nashville, and 
soon built up a large practice. He 
excelled as a jury advocate, and was 
largely retained—and by preference 
—in what might be described as the 
popular side in litigation with cor- 
porate interests. 

In 1875 Bate was a candidate for 
the United States Senate. The con- 
test was a memorable one in the an- 
nals of Tennessee. Among his op- 
ponents were Ex-President Andrew 
Johnson; also three lawyer-soldiers 
of the Confederacy—Generals John 
C. Brown and William A. Quarles, 
and Colonel John H. Savage. 
Brown’s name had been bracketed 
by Bragg with that of Bate for gal- 
lant service at Chickamauga. Pro- 
ceedings before the convention took 
a curious and dramatic turn. On the 
48rd and 44th ballots Bate lacked 
but one vote of election. On the 54th 
ballot a supporter of Brown, with- 
out his consent, made the extra- 
ordinary move of renominating him. 
In the turmoil which followed 
Brown withdrew his name. There- 
upon Bate chivalrously followed suit. 
In the sequel Johnson was sent back 
to Washington, where death cut 
short his service in less than a year. 

In 1877 and 1881 Bate was again in 
the senatorial lists but victory still 
avoided his standard. In 1882, 
though not a candidate, he received 
the Democratic nomination for Gov- 
ernor and was elected. It has been 
said that with his assumption of 
office began the first really orderly 
and complete administration after 
the war. In 1885 he was reelected. 
His outstanding accomplishment was 
the settlement of the state debt which 
had been the bugbear of every ad- 
ministration since the close of the 
war. Another notable achievement 
was the establishment of a commis- 


sion for the regulation of the rail- 
‘roads within the state. 
In 1887 he again looked wistfully 


toward the national Senate. This 
time fortune favored him. By suc- 
cessive reelections he served until 
his death in 1905. He was not a 
conspicuous figure in debate. He 
was, however, a hard and tireless 
worker and a master of detail, and 
by his character and ability exercised 
a considerable influence among his 
colleagues. He was the author of the 
Act which ended federal supervision 
of local elections. 

Five years after the war, during 
an oration at the dedication of the 
Elmwood Cemetery at Memphis, he 
gave testimony to his love of his 
native state in words of lyrical 
beauty. He said: 

And to me, Tennessee, amid all her 
misfortunes, has a charm that knows 
no broken spell, a glory yet un- 
dimmed. A child of her bosom, nur- 
tured in my boyhood on her generous 
lap, I served her as well as I could 
in my early youth and ripe manhood, 
and the Fates permitting, will sleep 
beneath her green turf. Having 
mingled in her strife as one of her 
children, shouting for her joy and 
weeping for her sorrow, may I not say, 
“I love her rocks and rills, her woods 
and templed hills?” 

Yes, I love her smiling plains, 
exuberant with their summer burdens, 
and her mountains, grim in their 
grandeur and rich in their emboweled 
treasures. I love her vast forests, elo- 
quent in their deep silence and beau- 
tiful in their leafy bowers and viny 
archways. I love her fountains, as they 
leap and laugh amid the cleft rocks of 
her beetling brows, and gurgle in her 
valleys and on to an ocean of unrest. 
Thirty-five years after this memor- 

able utterance he was gathered to 
his fathers, “and the Fates permit- 
ting” he was laid tenderly at rest 
“beneath the green turf” in Mount 
Olivet Cemetery in Nashville. As 
Senator Carmack summed it up, in 
supporting resolutions commemorat- 
ing his life, “The Confederacy had 
no braver knight when war was fla- 
grant in the land; the Union has had 
no truer friend since the war clouds 
were lifted and the waiting sunlight 
came down to bless the land, which 
is the common hope, as it is the com- 
mon heritage, of us all.” 





The Mind and Faith of Justice Holmes: His Speeches, 
Essays, Letters and Judicial Opinions, selected and 
edited with introduction and commentary by Max 
Lerner. 1943. Boston: Little, Brown and Company. 
Pp. L, 474. $4.—In addition to having a profound ap- 
preciation of and admiration for their great gifts, I 
was privileged to know personally and to have a 
fondness for the living Holmes and Brandeis. I have, 
therefore, been greatly troubled to see that, dead, by 
a kind of false hero worship, many men, having no 
possible claim to spiritual or intellectual kinship with 
them or their views, were investing them with charac- 
teristics, attributes, and views, and invoking their 
great mames in support of divers and sundry move- 
ments, nostrums, panaceas, and ideas, completely alien 
to their thinking and feeling. In reviewing Shriver’s 
book, Judicial Opinions of Oliver Wendell Holmes, 
and in writing for the Texas Law Review? a tribute 
to Mr. Justice Brandeis, pointing this tendency out, 
I have expressed the wish and hope that their true 
friends would make it their business to save the 
memories of these men from such a fate. 

Now when European-minded radicals, both on and 
off the bench, are engaged in a concerted effort, some 
of it in the name and upon the purported authority of 
Holmes, to break down the American constitutional 
and judicial tradition, and special groups have been 
made the favorites of, indeed placed above the law,’ 
and the danger and the need are even greater, Max 
Lerner’s book, The Mind and Faith of Justice Holmes, 
comes like an answer to prayer. For with an almost 
perfect understanding of the man and the judge, it 
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presents Holmes not partisanly and as with an axe to 
grind, but truly as he felt and thought and was. 

The biographical sketch, “Holmes, a _ Personal 
History,” presents faithfully, though in miniature, a 
preview of what the book as a whole reveals. This is; 
that, while he did not fear or rebel against the socialistic 
trends of his day, Holmes was no radical, no mass man, 
no fellow traveler, but an intellectual liberal, a 
spiritual conservative, a thorough going individualist 
without collectivistic aspirations or leanings; that he 
was without sympathy for, or even patience with, the 
doctrines of stateism and political authoritarianism, 
now so widely current; that he was instead “an 
aristocratic conservative who did not care much for 
business values or for talk of the reformers and the 
millennial dreams of the humanitarians.""* 

While he knew that law was liberator, he was no 
Natural Law man. Neither did he have such a 
profound belief in, such a vision of, a better world by 
law as made him a protagonist for any particular laws, 
an antagonist of any. Not a crusader for any idea, except 
the idea in general that there should be a free market, 
an unrestricted competition in ideas, and the idea in 
particular that “the Fourteenth Amendment should not 
be used beyond the absolute compulsion of its words 
to prevent the making of social experiments that an 
important part of the community desires, in the in- 
sulated chambers afforded by the several States, even 
though the experiments may seem futile or even 
noxious to me or to those whose judgments I most 
respect,”5 he knew as well as any that men learn but 
to forget, to learn and forget again and that that 





1. 10 George Washington Law Review 247, (1941): 

“When in any sphere of endeavor a man reaches a pinnacle 
far above his fellows, good opinion trends to become admiration, 
admiration veneration, and veneration hero worship. This is 

rticularly true if death comes while he is standing there. 
.Now hero worship, while possibly good for the souls of the wor- 
eg is hard on the memory of the yr, ae For, un- 
willing to see him a natural human being, who has perfected a 
fine endowment and used it to the best purpose, and preferring 
winged myth to slow footed truth, they see and present their 
hero in a supernatural light. . . . No hero ee Holmes, 
but of quite the contrary way of thinking, it , I believe it 
will, be made the business of his admirers, who are also his 

to save him from such hero worshipping.” 

2. 20 Texas L. Rev. 1. (1941): 

“As flames attract moths, so brilliant minds attract little minds, 
but unfortunately, unlike moths, whose end as well as lure the 
flame is, these little men live on after the t goes out. Living, 

seek to reflame it, not as it was, but as would have it be. 
Thus men with greatly different viewpoints and objectives often 
lay claim to the same patron saint and present their views as 
his. It is of the greatest importance therefore that . . . what 
t and stood for should be drawn faithfully and with 
the most intense regard for the truth, lest dead, the authority of 
their t memories come, by repetition, to stand for the exact 
opposite of wiiat they stood for living. 

" — no men living in recent rs is this more im- 

rtantly true than of Justice Holmes and Justice Brandeis... . 

h were individualists. Both were liberals. Neither was a 
radical, Both ‘despised not the day of small thi * Each to the 
end of his life kept his faith in America as the land of free 
enterprise and in the American citizen as an individual and not 
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a mere member of a mass. Neither had any sympathy or even 
patience with the doctrines of stateism and political author- 
itarianism, now so widely current. Neither took any stock in, 
neither ever plumped for, the doctrine of the mass man. On 
the contrary, each feared and in his heart despised it. And yet, 
because of the yeoman-like work each did in freeing the law from 
bondage to the status of decided cases, both are hailed by all 
manner of men, who stand for the greatest concentrations 
power, the most stringent limitations on right and freedom, as 
their patron saints. Collectivists of all shades, socialists, com- 
munists, nationalists and internationalists invoke them both, 
and swear by both of them. . . . Neither of them Was in = 
sense a stateist or collectivist, except in the sense to which al 
men of good will subscribe: that government must do that which 
it can do better than the individual. Neither was a nationalist 
or centralist in the sense of seating power in Washington. . .- - 
Neither of them had any part or parcel in the ideas now running 
through the world that ey citizen exists for the state and not 
the state for the citizen.” 

8. United States v. Hutcheson, 312 U. S. 219; United States Vv. 
Local 807, 315 U. S. 521. 

4, Page xxx. 

5. Truax v. Corrigan, 257 U. S. at $44. Compare the 
steadiness with which Holmes maintained this truly Republican 
attitude of judicial tolerance of legislative policy with the 
Bourbonism and class consciousness of the decisions from which 
he was constantly dissenting Lochner v. N. Y. 198 U. S. 74; Adair 
v. U. S, 208 U. S. 190; C e v. Kansas, 236 U. S. 26; Hammer 
v. enhart, 247 U. S. ; Adkins v. Childrens Hospital, 261 
U. S$. ; Bailey vy. Alabama, 219 U. S. 245; and the Jacobinism 
and class consciousness on the other side of some of the recent 
decisions of the Court. Thornhill v. Alabama, $20 U. S. 88; 
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people marches best which best remembers. 

As a judge who thought, “It was no business of his to 
interpose obstacles in the path of legislative experiments 
he was an authentic spokesman for 
the American constitutional tradition that it is a con- 
stitution the courts are expounding that “the frame- 
work of the past may be legitimately stretched to 
accommodate it to at least some of the needs of the 
present,” and that “It must be remembered that 
legislatures are the ultimate guardians of the liberties 
and welfare of the people in quite as great a degree as 
the courts.” M. K. & T. v. May, 194 U. S. at 270. As 
Lerner truly says: “To lay violent siege to history was 
as little in his temperament as to shake his fist at the 
cosmos. He accepted the limits both of history and of 
nature and within those limits he found his freedom 
in a free world. He was part of no movement. What he 
said and wrote did not grow out of the current social 
experience or the emerging cultural forces. They were 
rather the reaping of past experience and the extraction 
of its full implications by a man who was content 
enough with life but did not feel God enough to hem 
in those whose passion for change was greater than 
his.’"6 

An American lawyer and citizen of the highest type 
who was a perfected product of his day and generation, 
endowed with a mind and faith which enabled him to 
see the world he lived in as not merely being, but 
forever becoming, he played his distinguished role to 
the fall of the curtain, “without variableness, neither 
shadow of turning,” Faithful to the American con- 
stitutional and judicial tradition, without the con- 
tinuance of which, the principle on which this govern- 
ment was founded may not escape corruption, he judged 
each law whose constitutionality was in question, not 
as a partisan but as a judge, completely unconcerned 
with its content except as this bore upon its meaning 
and effect, and whether it fell within or without the 
limits of the power it purported to exert. 

So constituted and so equipped, Holmes, with a 
constant and steady purpose, decided the law within 
the limits of just decision as he saw them, without re- 
gard or concern for the consequences of the decision 
beyond that proper, indeed necessary, concern which 
a judge must have in determining, not as a legislator, 
what the law ought to become, but, as a judge, what 
the law is. 


All this, this book has faithfully portrayed and so 
documented it that hereafter only the willfully 
ignorant or the deliberately duplicitous can mis- 
represent and wrongly claim him for their own. Be- 
cause this is so, while I commend the book to laymen 
and lawyers alike, I particularly commend it to judges 





A. F. of L. v. Swing, 312 U. S. 821; Bridges v. California, 314 
U. S. 252, which struck down state tion or state 

action not “within the absolute compulsion of the words of the 
14th Amendment.” 


6. Page xlviii. 


Fesruary, 1944 Vor. 30 





BOOK REVIEWS 





with the fervent hope that, reading it, they will see, 
and seeing, follow the guiding star of Holmes’ judicial 
career. This was: that a judge is not, indeed cannot 
be, the advocate of, the mouthpiece for, any special 
group, the champion of the government against the 
citizen or of the citizen against the government; that 
supremely conscious of the greatness of his task to 
discover justice within the limits of his function, a 
judge must be ever working at it with an eye single 
to see the law as it is and call it as he sees it, un- 
dismayed by, indeed, unconcerned with, pressure groups 
or trends, parties or movements, or anything but the 
law. 
JoserH C. HuTcHeEson, JR. 

Houston, Texas. ; 


Photographic Evidence, by Charles C. Scott. 1942. 
Kansas City: Vernon Law Book Company. Pp. xxxii, 
922. $15.—This book deals expertly with what is prob- 
ably the most convincing form of evidence. Almost 
any trial lawyer can recall instances in which his case 
has been gained or lost by the use of a photograph. 
One picture often carries more weight with the jury 
than the testimony of several eyewitnesses. Yet to 
most lawyers, a photograph is simply a photograph. 
When offered in evidence, it’ is usually accepted with- 
out question, largely because most lawyers lack suffi- 
cient comprehension of the technique of photography 
to make an intelligent objection. 

In the first half of his book, the author shows how 
important it is to understand just how the picture 
offered in evidence was made. While the camera does 
not lie, it can be used so as to give a wholly erroneous 
impression. To produce an accurate picture, such 
variables as the type of camera, the lens, the film, the 
filter, the screen, the position and direction of the 
camera, the time of exposure, and the method of proc- 
essing, must be considered. The author initiates us 
into these mysteries with due consideration for the 
lack of technical knowledge of most of his readers. 
Then he takes up in separate chapters the kinds of 
photographs which are most frequently used in court, 
such as traffic accident scenes, skidmarks and tire tracks, 
damaged vehicles, real property pictures, legal por- 
traits, fingerprints, bullets and firearms, forged docu- 
ments, and medico-legal pictures. Each topic is given 
careful and exhaustive attention, and there are many 
excellent illustrations showing clearly how photographs 
can be used properly and the abuses that must be 
guarded against. 

The second half of the book deals with legal rules 
governing the presentation of photographic evidence, 
together with very practical suggestions regarding the 
method of presentation in court. The author has at- 


tempted, with apparent success, to collect all of the 
decisions relating to the admission in evidence and use 
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of photographs. His discussion is subdivided according 
to the kinds of photographs involved and the stage 
of the proceedings in a lawsuit. His method of ap- 
proach is logical and evidently designed to be helpful 
to a lawyer in search of technical information and legal 
precedents to fit his particular case. A thorough index 
and a table of cases are included, and the book is pro- 
vided with a pocket for supplemental material. 

Altogether, this is a book that a trial lawyer will 
find highly useful, if not indispensable. 

James P. Hart 

Austin, Texas 


—— . The Supreme Judicial Court of Massachusetts 1692- 


1942. 1948. Boston: Massachusetts Bar Association. 
Pp. 150 (with 93 pictures of the justices since 1692). 
$1.50.—This little volume, containing an unusual por- 
trait gallery and the proceedings and historical addresses 
at the two hundred and fiftieth anniversary of one of 
the oldest American Courts, should interest, not only 
Massachusetts lawyers, but judges and lawyers else- 
where. Being half historical reading matter and half 
a picture gallery of a striking line of able judges since 
the 17th Century, it makes an interesting, unusual, 
and inexpensive present to send to men in the serv- 
ice. The book and the pictures will give them a 
brief account of an important part of the historical 
background of what they are fighting to protect and, 
for that reason, may help their morale and give them 
something interesting to think about. 

The occasion marked the anniversary of the real be- 
ginning, in Massachusetts, of the separation of the 
judicial, from the executive and legislative, functions 
of government—a principle of slow and difficult, but 
steady, growth in the modern world. The development 
was gradual in England as well as in America. Under 
the Colony Charter of 1629, the Court of Assistants 
(the equivalent of the modern senate) was, for prac- 
tical purposes, the head of the judicial system, although 
the-General Court (the legislature as a whole) occasion- 
ally exercised judicial, in addition to its legislative, 
functions. The new Province Charter of 1692 provided 
the Great and General Court with authority to erect 
and constitute judicatories, courts of record, and other 
courts, with an appeal to the Privy Council in civil 
causes. Without waiting for legislative provision, in 
June, 1692, Governor Phipps, under the influence of 
Cotton Mather, appointed a special Court of Oyer and 
Terminer for Suffolk, Essex and Middlesex—an illegal 
tribunal which conducted the witchcraft trials during 
the next few months. In November, 1692, the Superior 
Court of Judicature first came into existence. It was a 
court for the entire province, with jurisdiction of all 
common law actions and all crimes. The reaction 
against the witchcraft hysteria had set in. The first 
term of the court was held in January, 1692-3—a special 
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term occasioned by the great numbers still in jail upon 
the charge of witchcraft, all of whom were discharged. 
It is sometimes forgotten that, as compared with other 
places at that time, the hysterical epidemic was shorter 
and less virulent in Massachusetts, although Massa- 
chusetts has been singled out as a continuous target. 


The court was established as the “Superior Court of 
Judicature, Court of Assize, and General Gaol Delivery,” 
with civil and criminal jurisdiction, ‘‘and, generally, of 
all other matters, as fully and amply to all intents and 
purposes whatsoever as the Courts of Kings Bench, 
Common Pleas and Exchequer within His Majesty's 
Kingdom of England have, or ought to have.” In 1774 
King George III undertook to pay the salaries of the 
judges, previously controlled by the General Court. 
This created great excitement and was later referred 
to in the Declaration of Independence. All the judges 
refused except Chief Justice Oliver. John Adams, fear- 
ing violence to the person of the chief justice, in the 
form of tar.and feathers, a common practice, suggested 
impeachment by the House. The House accepted the 
suggestion and, while no action was taken by the 
Council, the juries refused to serve under the impeached 
judge. This practically stopped the sessions of the 
court. 


By an Act of July 17, 1775, all the justices of the 
court, then holding commissions, together with all other 
civil and military officers appointed by the Provincial 
Governor, were removed by the General Court. Others 
were appointed by a major part of the Council, which 
was then acting in the absence of any governor whose 
office was declared vacant. John Adams was made 
chief justice and shortly*thereafter was succeeded by 
William Cushing, later one of the first justices ap- 
pointed by President Washington to the Supreme 
Court of the United States. He was also appointed 
chief justice by Washington in 1796 and confirmed by 
the Senate but declined. The Constitution of 1780 con- 
tinued the court and judges in office until other persons 
were appointed. On February 16, 1781, Governor Han- 
cock reappointed and commissioned all of the justices 
directly under the provisions of the Constitution, as 
members of the “Supreme Judicial Court.” Thus, while 
there has been a change of name, the justices who sit 
today are the successors, in regular course, of the judges 
appointed to the same court in 1692. 

Much of the history appears in the response of Chief 
Justice Field and the remarks of Damon E. Hall, At- 
torney General Bushnell, Robert G. Dodge and Bentley 
W. Warren, who are known to members of the bar of 
other states. At the anniversary dinner addresses were 
made by Mayo A. Shattuck, president of the Massachu- 
setts Bar Association, Governor Saltonstall, Judge 
Learned Hand of the Second Circuit Court of Appeals, 
Hon. William G. Mitchell, former Attorney General 
of the United States, and Mr. Justice Frankfurter, rela- 
tive to various aspects of the principle of an independent 
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judiciary. The principal address, by Judge Hand, was 
philosophical and must be read to be appreciated. Mr. 
Mitchell, speaking from his own practical experience 
as a government official, said, in substance, that he had 
himself felt the necessity of the constant exercise of 
self-restraint in his approach to varied problems while 
in office, and that, with the modern multitude of public 
officials in every department of government—men of 
every variety of temperament, education, training, ex- 
perience, and habits of thought—the necessary self- 
restraint was often la¢king, and even the most com- 
petent and conscientious of officials needed the balanc- 
ing force provided by independent judges. 
FRANK W. GRINNELL 

Boston, Mass. 


State Law Index 1941-1942. An Index to the legisla- 
tion of the States of the United States enacted during 
the biennium 1941-1942. Ninth biennial volume.. 1943. 
Washington: Government Printing Office. Pp vii, 765. 
$1.75—This volume is issued by the Legislative Refer- 
ence Service of the Library of Congress and is prepared 
under the supervision of Margaret M. Stewart. It and 
the preceding volumes of the series are of distinct value 
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to those who have occasion to keep informed with 
respect to state legislation either generally or upon 
specific subjects. The volume for 1941-1942 is of par- 
ticular value with respect to state legislation occasioned 
by the war. In this respect enactments by the state 
legislative sessions of 1943 are even more important, 
and the index covering these sessions will be awaited 
with interest. 

The Constitutional Governor, by Casimir W. Rus- 
kowski. 1943. Boston: Bruce Humphries, Inc. Pp. 61. $2. 
This book presents a brief comparative analysis of 
state constitutional provisions affecting state gov- 
ernors, and is accompanied by ten charts tabulating 
such provisions. It explicitly limits itself to the present 
text of state constitutions, and does not attempt to 
discuss judicial construction of such constitutions; the 
changes that have been made in state constitutions 
with respect to the powers and functions of governors; 
or the statutory enactments of the states which have 
affected the powers of governors. Within its limited 
scope, it may still be of value to those who wish an 
analysis of the qualifications and powers of governors 
under the forty-eight state constitutions, although 
there are some errors in tables and statements. 

Wa ter F. Dopp 


Chicago 





In the Kaleidoscope 


divided in two broad categories: some deal with 
general, over-all problems of law and organization, 
others discuss specific questions or situations. 


Te books relating to post-war planning may be 


War Guilt Trials 


One of the most delicate particular problems facing 
the statesmen assembled at the peace table will be the 
punishment of “war criminals.” Max Radin’s an- 
ticipatory novel, The Day of Reckoning (New York: 
Alfred A. Knopf; 1943; pp. 146; $1.75), presents one 
Possible solution in the form of an imaginary trial 
of the Nazi leaders before an International Commission, 
the charge being the murder of three persons: a Czech 
civilian, a French hostage and a Russian war-prisoner. 
The story is well written and plausible, but it shows 
the incongruity between the vast political “crimes” that 
were ruthlessly committed, the ordinary crimes that 
might be prosecuted and the punishment that may be 
inflicted. For murdering a man the punishment might 
be death; for murdering millions the greatest punish- 
ment can still be only death. It does not follow, how- 
ever, that it is enough to convict a murderer of millions 
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for murdering one person and execute him on that 
basis. On the other hand, it seems doubtful whether 
the real issues can be decided by a court, or even by the 
public opinion of a generation. All that can be hoped 
is that the punishment meted, by a military commission 
or by the outraged peoples themselves, will have a 
deterrent value for the other would-be aggressors. But 
those who start wars firmly believe that they will win 
them and hope that history will approve the means if 
they succeed in obtaining their objectives. 


Embargoes as War Preventives 


In the past, strict neutrality in foreign wars and civil 
strifes was considered the best means of keeping out of 
the struggle, and different systems of control over the 
export of arms and munitions were introduced to assure 
neutrality. American practice on the subject is ably 
reviewed in Elton Atwater’s American Regulation of 
Arms Exports (Washington, D. C.: Carnegie Endow- 
ment for International Peace; 1941; pp. xiii, 287; $2.00) . 
The chapter on Mexico illustrates vividly the oscilla- 
tion of United States embargo policies, while the last 
part of the book shows the fallacy of impartiality in 








law as it is always accompanied by partiality in fact. 
A. general embargo aids that belligerent who is not 
able to buy the munitions from us anyway, while lack 
of restrictions benefits those who have control over the 
transport routes. Whatever attitude is adopted, one or 
the other of the belligerents will find reasons to object, 
and a war may be the final result. On the other hand, 
concerted international action of all non-belligerent 
States, embargo on exports to the attacker combined 
with aid to the attacked, may not prove abortive once 
it is universal and executed in good faith. 


Self-Sufficiency, a War Precaution 


As a concerted action of other States might deprive 
an aggressor of the means to wage war, a bellicose State 
has to assure itself of a sufficient supply of the necessary 
war materials. Often the only way to achieve this is 
to despoil some neighboring States of the materials 
they have. Thus we arrive at the paradox that in order 
to be self-sufficient in times of war a State has first to 
win a war. The German scientists thought that this 
could be done, and constructed a special scientific ma- 
chinery—geopolitics. The evolution and implications 
of that science are skilfully traced by Johannes Mattern 
in Geopolitik: Doctrine of National Self-Sufficiency and 
Empire (Baltimore: Johns Hopkins Press; 1942; pp. 
xiv, 139; $1.50). While he attributes to the geopoliti- 
cians “‘a jungle amorality” (p. 117), he is not able to 
deny that in present-day international relations those 
who have the means of power try to keep them, and 
those who have not enough try to seize them. He sees 
a remedy in a “just” distribution of the means of living 
combined with securing an “adequate” opportunity 
for obtaining those means by one’s own labor. He as- 
sumes that an effective government will be organized, 
able to define what is “just” and “adequate” in any 
particular situation. 


Access to World’s Resources 

It maybe doubted whether humanity is ready for 
sharing the world’s resources and for an international 
regulation of their use. A case study in point is Stefan 
A. Riesenfeld’s Protection of Coastal Fisheries under 
International Law (Washington, D. C.: Carnegie En- 
dowment for International Peace; 1942; pp. xii, 296; 
$2.00). Though the book is top-heavy with quotations 
from a pleiad of nineteenth century writers, and does 
not pay enough consideration to existing international 
arrangements, it gives a useful review of State practice 
with respect to the elusive resources of the coastal seas. 
It shows the vacillation of governments between the 
wish to exclude foreigners from their own coastal waters 
and the desire to assure to their own citizens the right 
to fish as near the foreign coasts as possible. Under the 
guise of protecting the resources they try to protect their 
own fishermen, at the same time invoking international 
law to prevent others from doing the same. Adequate 

protection of the resources can be assured only through 
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international regulation of the right of access and of 
the means and time of fishing, the coastal States being 
entrusted with execution of these regulations against 
both nationals and foreigners. 


Abandonment of Colonies 


Another way of equalizing the resources of different 
States is the abandonment of colonial possessions by 
those who still have them. This does not necessarily 
imply redistribution, as some of the colonies may be 
erected into independent States. The latter solution 
is advocated by the Indian writer, K. M. Pannikar, in 
his interesting essay on The Future of South-East Asia 
(New York: The Macmillan Company; 1943; pp. x, 
126; $1.75). He proposes the creation of a triune com. 
monwealth consisting of Muslim Pakistan, Hindu India, 
and an independent Burma, all three to be allied with 
Great Britain and developed into a land and naval 
power; the restoration of Thailand; the division of 
Indo-China into independent States of Annam and 
Cambodia, both to be under supervision of France; the 
development of Netherlands East Indies into a naval 
power, united with Netherlands in a personal union; 
only Malaya to be retained by Great Britain as a naval 
base, provided that political freedom is granted to its 
people. The proposals allow for the continuance of 
economic ties and envisage the creation of an interna- 
tional commission to watch over the development of the 
new States towards full political and economic in- 
dependence. The aspirations of the peoples of Asia will 
have to be met in the future peace settlement in this 
or some other way, but after the reading of Pannikar’s 
book one may wonder whether the old empires will not 
be supplanted soon by new ones, this time of indigenous 
origin. Present aggression came from Japan, the next 
may come from one of the new States. The hashish of 
self-sufficiency may inspire them with dreams dangerous 
to their neighbors. 


Louis B. SOHN 
Cambridge, Massachusetts. 
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FINANCIAL ACCOUNTING, A DISTILLATION OF EXPERIENCE, 
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Company. Pp. ix, 274. $3. 

THe AMERICAN SToRY OF INDUSTRIAL AND LABOR RELA- 
tions. New York State Joint Legislative Committet 
on Industrial and Labor Conditions. 1943. Albany, 
N. Y.: Williams Press. Pp. xx, 315. $1.50. 

INTERGOVERNMENTAL COMMODITY CONTROL AGREEMENTS. 
1943. Montreal: International Labour Office. Pp. 
lviii, 221. $3. 
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URING the past few wecks 
BD several important meetings have 
been held with respect to the work 
of the Traffic Courts Committee. 
There have been three state traffic 
court conferences. The first of these 
was held at Concord, New Hamp- 
shire, on December 3. The second 
was held in Denver, Colorado, on 
January 11, and the third was held in 
Salt Lake City, Utah, on January 14. 
All three of these conferences 
brought together the judges in the 
respective states handling traffic 
cases, prosecuting attorneys, enforce- 
ment officials, lawyers and others in- 
terested in the improvement of the 
administration of justice in traffic 
cases. In each conference it was 
dearly brought out that a major 
problem was the necessity of strict 
enforcement and adequate penalties. 
However, it was further emphasized 
that there must be a campaign of 
education and general acceptance by 
the public of the necessity for strict 
enforcement. The conferences were 
addressed by Norman Damon, vice 
president of the Automotive Safety 
Foundation, Harvey D. Booth, secre- 
tary of the Traffic Courts Committee 
of the National Safety Council, and 
James P. Economos, national chair- 
man of the Junior Bar Conference. 
Panel discussions participated in by 
representatives of the various groups 
of officers brought out many impor- 
lant factors in traffic enforcement 
and court procedure. The chairman 
of the Colorado conference was 
Judge Orie L. Phillips, presiding 









judge of the United States Circuit 
Court of Appeals, Tenth Circuit, 
and chairman of the Judicial Ad- 
Ministration Section of the Ameri- 
an Bar Association, who has ap- 
Pointed committees of that Section 
on justices of the peace and traffic 
judges, which are cooperating with 
the Traffic Courts Committee of 
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JUNIOR BAR NOTES 


By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


the Junior *Bar Conference. 

The Colorado conference adopted 
a resolution requesting the Colorado 
Bar Association to hold regional 
meetings to bring together judges, 
enforcement officers and prosecuting 
attorneys for the purpose of assisting 
the judges in developing methods of 
court procedure in traffic cases. 

All three conferences adopted reso- 
lutions making the organization a 
permanent organization. Plans are 
being laid for the holding of similar 
conferences in Iowa and Alabama, as 
well as many other states. 

Mr. Economos reported the activ- 
ities of the Traffic Court Committee 
to the Wake County (North Caro- 
lina) Bar Association on December 
6, the Cincinnati Bar Association at 
a quarterly dinner on December 15, 
the Nebraska Bar Association at its 
annual meeting on December 29, and 
he also conferred with the Traffic 
Court Committee of the Iowa State 
Bar Association on December 30. 

At the Birmingham regional meet- 
ing of the American Bar Association, 
Mr. Economos, on behalf of the Ju- 
nior Bar Conference, presented to 
the Junior Bar Section of the Ala- 
bama State Bar Association the Cer- 
tificate of Award of Merit given to 
the Junior Bar Section at the 1943 
annual meeting’ of the Junior Bar 
Conference for outstanding work in 
junior bar activities among state 
junior bar organizations. This award 
was made in recognition of the very 
fine program of this organization, 
consisting of: (1) a program of legal 
aid to the indigent and for the mem- 
bers of the armed forces. This work 
was handled through a state com- 
mittee, headed by Frank W. Bruce, 
of Tuscaloosa, chairman, and local 
committees in each county. (2) A 
public information program, consist- 
ing of patriotic and educational pro- 
grams over the air and at meetings. 


Robert W. Gwin, of Bessemer, pre- 
sent chairman of their Junior Bar 
Section, directed this work. (3) A 
program of cooperation with law stu- 
dents, which consisted of the prepar- 
ation of a letter for distribution to 
the law students relative to the bar 
and. bar associations, and also of 
studies for means of aiding law stu- 
dents after the war. This committee 
was headed by John D. McQueen, 
Jr., of Tuscaloosa. (4) The improve- 
ment of traffic courts. A committee 
headed by Irvine C. Porter, of Bir- 
mingham, present Conference State 
Chairman, studied the problem and 
is adopting a program consisting, 
among other things, of the holding of 
a state traffic court conference in the 
spring. (5) The war readjustment of 


‘attorneys upon their call to and re- 


turn from military service. This 
committee was headed by Daniel T. 
McCall, Jr., of Mobile. (6) The 
compilation of data relative to Ala- 
bama attorneys. It is the particular 
function of the junior bar committee 
headed by D. Eugene Loe, of Mont- 
gomery, to see that all questionnaires 
are returned, particularly question- 
naires of men who are now in mili- 
tary service. The Certificate of 
Award was received on behalf of the 
section by Robert W. Gwin, present 
chairman. T. Julian Skinner, Jr., of 
Birmingham, the Conference’s Coun- 
cilman from the Fifth Circuit, was 
the chairman of the section during 
the period covered by the award. 

Junior bar leaders in the states of 
South Carolina, Georgia, Florida, 
Alabama; Mississippi, Louisiana and 
Tennessee participated in the Bir- 
mingham regional meeting of the 
American Bar Association and dis- 
cussed many problems relative to the 
war activities of junior bar organi- 
zations, and particularly the pro- 
gram of improving the administra- 
tion of justice in traffic courts. 

* 
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NDER ‘Section 270 of the 

Chandler amendment to the 
Bankruptcy Act, a corporation whose 
indebtedness is canceled or reduced 
must reduce the basis of its property 
by the amount of the debt reduc- 
tion, but not below the fair market 
value of the property. In Claridge 
Apartments Co. v. Com’r (C.C.A. 7, 
Dec. 1, 1943), rev'g 1 T.C. 163, the 
Tax Court had held that reduction 
of basis was not required where the 
corporation issued stock to its cred- 
itors of a par value equal to the re- 
duction df indebtedness, even though 
the stock was worth less than par. 
The court conceived of the stock as 
a continuation of the corporation’s 
obligation. The Circuit Court re- 
jected this reasoning, on the ground 
that the substituted stock interest 
differed materially from the original 
indebtedness. 

A second important issue in that 
case was the effective date of the 
statute. The basis-reduction require- 
ment was first introduced September 
22, 1938; the “fair market value” 
limitation was an amendment on 
July 1, 1940. The Tax Court had 
held that the amended statute was 
applicable to the calendar year 1938, 
even though the reorganization oc- 
curred during 1935; but that no basis- 
reduction was required for the years 
1935, 1936, and 1937. In Com’r v. 
Commodore, Inc., 135 F. (2d) 89, 
aff'g 46 B.T.A. 718, the Sixth Circuit 
upheld this distinction by denying a 
reduction of basis for a taxable year 
ending June 30, 1938. In the 
Claridge case,: however, the Seventh 
Circuit held that the tax for all prior 
years was retroactively affected by 
the statute. 

It may be noted that Section 115 
of the Revenue Act of 1943, in the 
Senate Finance Committee bill, 
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TAX NOTES 


would retroactively eliminate the 
basis-adjustment provisions of Sec- 
tion 270 of the Bankruptcy Act. 


Taxability of Trust Grantor 

On remand of the celebrated 
Stuart case from the Supreme Court, 
the Tax Court holds that a grantor 
is not taxable upon income of a 
long term trust for adult children in 
which he had no reversionary inter- 
est. It finds that the grantor’s power 
to direct sales and to make substi- 
tution of securities was in the inter- 
est of the beneficiaries, and that the 
securities from the trust did not 
affect the grantor’s control of the 
corporation. The discretion vested 
in the grantor’s wife and brother as 
trustees, it must be presumed, would 
be exercised in accordance with their 
fiduciary obligations, and would not 
be subject to the will of the grantor. 
John Stuart, 2 T.C, No. 137, Dec. 
10, 1943. 


Traveling Expense—Definition 
of “Home” 

A deduction is permitted for “all 
the ordinary and necessary expenses 
paid or incurred during the taxable 
year in carrying on any trade or busi- 
ness, including . . . traveling expenses 
(including the entire amount ex- 
pended for meals and lodging) while 
away from home in the pursuit of a 
trade or business.” The Bureau's 
position has been that a taxpayer’s 
“home” is the post or station at which 
he is employed, despite his retention 
of a domicile elsewhere. In Coburn 
v. Com’r, C.C.A, 2, Nov. 29, 1943, the 
taxpayer was an actor who lived for 
263 days during the taxable year in 
California under a series of short- 
term movie contracts. The court 
permitted him to deduct his rent, 
food, and cook’s and chauffeur’s 
salaries incurred during that time on 
the. ground that he maintained his 
home in New York and that he never 
abandoned his primary profession as 
an actor on the New York stage. The 
court found it unnecessary to decide 
whether “home” may have a mean- 





ing in the tax statute which is nar. 
rower than “domicile.” 


Property Received in Compromise of 
Debt—Gain to Creditor 

The creditor had an unusual prob. 
lem in Com’r v. Sisto Financial Corp. 
(C.C.A. 2, Dec. 14, 1943), rev’g 47 
B.T.A. 425. The debt was paid in 
stock of another corporation, which 
the Commissioner alleged was worth 
more than the amount of the debt. 
The Tax Court held that no gain or 
loss was realized because the creditor 
in effect “purchased” the stock for 
the amount of the debt. In reversing, 
the Circuit Court holds that there 
was a “disposition” of the debt in 
exchange for the stock, and that gain 
or loss must be determined. 


Income of Cash Basis Employee— 
Forgiveness of Salary 

An employee on a cash basis does 
not realize income when he waives 
salary previously credited to his ac 
count. The mere fact that such 
waiver constitutes a gift to the cor 
poration does not presuppose a con- 
structive receipt of the salary by the 
employee. John H. Kellogg, 2 TC. 
No. 139, Dec. 15, 19438. 


Income Tax — Satisfaction of Claim 
Transmitted at Death 
Where a claim held by the de 
cedent is worth less than its face 
amount at the time of death, 
amounts received by the estate in 
excess of that value are taxable a 
ordinary income. Herbert Estate v. 
Com’r, C.C.A. 3, Dec. 30, 1943. 


Excess Profits Tax — 

Right To Use Income Credit 

Taxpayer was “in existence” be 
fore January 1, 1940, and therefore 
entitled to use the average income 
method, where its certificate of i 
corporation was filed before that 
date. The statute does not require 
“operating existence”, but merely 
existence recognized by the law of 
the state of incorporation. Eveready 
Loan Co., 2 TC No. 130, Nov. % 
1943. 
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HE following resolution was 
unanimously passed on the 29th 
of September, 1943: 


“Be 1T Resotvep: That the Bar 
Commissioners for the State of Mis- 
sissippi at their Regular September 
Meeting hereby go on record as being 
opposed to Sec. 4 of H.R. 2703, an 
Act passed in the first session of the 
78th Congress, Public Laws 144, 
Chapter 233, which reads as follows: 

“*(4) Any benefit payable or paid 
by the Veterans’ Administration 
shall be subject to the applicable 
provisions of Public Law No. 262 
Seventy-Fourth Congress (U.S.C. title 
38, Secs. 556a, 454a) as now or here- 
after amended; Provipep, That in 
any case of an incompetent veteran 
having no guardian, payment of 
compensation, pension, or retirement 
pay, may be made in the discretion 
of the Administrator to the wife of 
such veteran for the use of the veter- 
an and his dependents; AND PRro- 
VIDED FuRTHER, That payment of 
death benefits to a widow for her- 
self and child or children, if any, 
may be made directly to such widow, 
notwithstanding she may be a minor. 
The Act of Aug. 8, 1882 (22 Stat. 
U.S.C. title 38, Sec. 44) is hereby re- 
pealed and any other law in conflict 
herewith is modified accordingly.’ 


“This act being in direct conflict 
with the rights of the several states 
to safeguard its incompetent citizens 
in the administration of the estates 
of minors and incompetent persons. 


“The heroes in the present World 
War II are entitled to all the safe- 
guards possible to see that their 
families are taken care of under 
Proper supervision of the courts of 
the various states. 


“The laws of the states, which have 
been amended and changed for cen- 
turies, and which now protect infants 
and incompetent persons zealously 
would be ignored. 


Fesruary, 1944 Vow. 30 


WAR NOTES 


By TAPPAN GREGORY 
of the Chicago Bar 


“Now, therefore, we the under- 


signed Commissioners hereby go on 
record as opposing this part of the 
Act as quoted above and ask that a 
copy of this resolution be sent to 
the President of the American Bar 
Association, the two Senators from 
Mississippi, and each Congressman, 
with a request that they reconsider 
this matter and introduce appropri- 
ate legislation to clfange and amend 
this section so as to allow the sev- 
eral states under the jurisdiction of 
its own law to administer the estates 
of disabled or deceased veterans in 
the same manner as they would ad- 
minister the estate of other citizens 
under a like disability. 


“Further that a copy of this resolu- 
tion be passed to the press and to 
each Commissioner with a request 
that it be published in at least one 
newspaper in each of the Judicial 
Districts in Mississippi, so that the 
lawyers throughout the state shall 
be notified of the existence of such 
law, and that the same shall be pub- 
lished in the Mississippi Law Journal 
in the next issue.” 


Two cases in Ohio, one in the 
Common Pleas Court of Franklin 
County and one in the Common 
Pleas Court of Summit County, hold 
that where the defendant in an ac- 
tion for divorce was a resident of 
the State of Ohio when he entered 
the military service of the United 
States and is now stationed outside 
the State of Ohio and personal serv- 
ice cannot be had upon him within 
the state, as provided by 11983 Gen- 
eral Code, service by publication 
confers no jurisdiction upon the 
court in divorce proceedings and the 
defendant cannot waive service and 
voluntarily enter his appearance. 
The decision of the earlier of these 
two cases from Franklin County has 
not been followed in many of the 
counties of the state. 


A Philadelphia decision. reported 
in the Virginia Bar Weekly 
(C.C.N.S.) advises that President 
Judge MacDade of the Delaware 
County Court stated in an opinion 
that a divorce decree might be set 
aside upon representation made by 
a soldier defendant within ninety 
days of his return from service if he 
was not properly served with notice 
of the action. 


This same paper carries an item 
from Pierre, S. Dak., (C.C.N.S.) to 
the effect that Attorney General 
Mickelson has ruled that the build- 
ings and grounds at State College, 
Brookings, do not constitute a fed- 
eral area and that a proposed ex- 
change operated solely for the mili- 
tary personnel there would not be 
a “post exchange” as defined by 
War Department Regulations and 
that therefore cigarettes sold at this 
proposed exchange would be sub- 
ject to the state tax of three cents 
a package. 

The Superior and Circuit Courts 
of Cook County have rejected a pro- 
posal to permit a serviceman, on for- 
eign soil or away from home in the 
United States, to support his suit 
for divorce by deposition rather . 
than by his own testimony in person 
before the court. 

Col. Henry J. Stites, chairman of 
the Committee on War Work of the. 
Kentucky State Bar Association, ad- 
vises that some difficulty is being 
experienced in persuading some of 
the courts to follow the case of St. 
John v. St. John, decided June 19, 
1942, outlining a formula under 
which soldiers stationed in Kentucky 
training camps can establish a Ken- 
tucky residence which would be 
recognized in divorce proceedings. 
The particular case to which 
Colonel Stites calls attention is Tol- 
liver v. Tolliver, which we under- 


stand is now pending on appeal. 
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N January 29, 1943, the Special 
Committee on Law Lists re- 
leased interpretations, rendered by 
the Professional Ethics and Griev- 
ances Committee, of the Canons of 
Ethics of the American Bar Associa- 
tion, affecting cards of lawyers in 
law lists. The compilation of 
opinions appeared in Vol. 29, AMER- 
ICAN BAR ASSOCIATION JOURNAL, 

March, 1948, pages 178-9. 

At a recent meeting, the Profes- 
sional Ethics and Grievances Com- 
mittee gave further consideration to 
the meaning of the phrase, “posts of 
honor.” Canon 27, before the amend- 
ment at Detroit on August 27, 1942, 
read: “public offices and posts of 
honor held.” While the Canon re- 
mained in that form it was the dis- 
position of the Professional Ethics 
and Grievances Committee to treat 
the phrase, “posts of honor,” as re- 
stricted to those of a public or semi- 
public character. However, the Can- 
on was amended on August 27, 1942, 
to read: “public or quasi-public of- 
fices; posts of honor.” The Profession- 
al Ethics and Grievances Committee 
is of the opinion that the effect of 
this amendment was to broaden the 
meaning of the term, “posts of 
honor,” and that it is no longer 
limited to posts of honor of a public 
character. 

That Committee believes it is ex- 
ceedingly difficult to formulate a gen- 
eral definition of the phrase, “posts 
of honor,” but is inclined to hold 
that it embraces the following classi- 
fications: 

Banks, Banking or Building and Loan 
Associations: Officer, Director or Trus- 
tee 

Business Companies: Officer or Direc- 
tor, including railroads, publishers of 
newspapers, The Journal of Com- 
merce, and a wide variety of enter- 
prises in general 

Schools and Colleges: Officer, Trustee, 
or Regent 

Hospital Boards, Research and. Welfare 
bodies 

Churches: Officer, Trustee, Chancellor 

Chamber of Commerce: Officer or Direc- 


tor 
Honorary Societies: Commander, Of- 
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SPECIAL COMMITTEE ON LAW LISTS 


ficer, Fellow, Member of: Legion of 
Honor, Royal Society, Academy of 
Arts and Sciences, Patent Institute of 
Canada, Carnegie Endowment 

Political Committees: Chairman or other 
officer 

Political Units: Utilities District, Rac- 
ing Commission, Library of Congress 

Estates (large local enterprises): Trus- 
tee 


That Committee believes the fol- 


_ lowing classifications are not proper 


for inclusion in a law list: 

Civic Foundations, including U.S.O., 
War Relief generally, Museums, “East- 
ern States Exposition Association,” 
Civic Theatres, Libraries 

State Associations, Abstractors, Convey- 
ancers, Accountants, Traffic League 

American Legion, etc. 

The Professional Ethics and Griev- 
ances Committee does not regard 
mere membership in an organization 
like, for example, a traffic league, the 
American Legion, or a church, a post 
of honor but is of the opinion the 
term, “posts of honor,” contemplates 
a selection by one’s fellows or by an 
appointive power which accords him 
honor or distinction or is an indica- 
tion of special merit. 

That Committee is changing its 
answers, as given on pages 4 and 5 
of the compilation of interpretations 
issued on January 29, 1948, (See also 
Vol. 29, AMERICAN BAR ASSOCIATION 
JournaL, March, 1943, pages 178-9) 
from “no” to “yes” as to the follow- 
ing: 

Qffice in a political party 

Chairman of Republican (or Demo- 
cratic) Central Committee 

President of Library Board 

State Commander of American Legion 

Chairman, Board of Trustees, State War 
Memorial 

Delegate, Democratic National Conven- 
tion 

American Red Cross Overseas 

Trusteeship, present or former, of an 
educational institution. 

Contracting Officer, Gas Defense Plant, 
Chemical War Service, 1917-1918 

Chairman, Community Fund Chest 

Present or former connection with an 
educational institution such as a mem- 
ber of the faculty or lecturer 

Directorship in corporations 

Membership of the Central Committee 
of the American Red Cross 





Director, National Tuberculosis Asso- 
clation 

The Committee is not changing its 
opinion as to the propriety of includ- 
ing a statement of membership or 
connection with an eleemosynary in- 
stitution or well known civic enter- 
prise of public interest. 

Following are additional interpre. 
tations of the Canons of Ethics of the 
American Bar Association, affecting 
cards of lawyers in law lists, which 
interpretations have been rendered 
by the Professional Ethics and Griev- 
ances Committee since the issuance 
of the compilation on January 29, 


1943. 


Public Offices, Quasi-Public Offices 

and Posts of Honor 
Permissible 

Past assistant to attorney general (the 
dates should be given) 

Secretary, National Conference of Ju- 
dicial Councils 

Master in Chancery 

Commissioner in Chancery 

Commissioner, First Park District 

Secretary to Justice (Blank), U. S. Su- 
preme Court, 19——-19—— 

Law Clerk, U.S. Patent Office, 19—— 

County Superintendent of Schools (the 
dates should be given) 

9 years official court reporter 

Special Assistant to Attorney General 
on war cases in reviewing courts 
(the dates should be given) 

President, Alumni Association, Univer- 
sity of (Blank) 

Not Permissible 

Secretary to Hon. (Blank), M. C., First 
District of (State), 19—— 

Principal, High School Nashville 


Schools Attended, with Dates of 
Graduation, Degrees 
Permissible 
Legal education from 19138 to time of 
admission, legal clerk, part of time 
Deputy Clerk U. S. Court 
Law Clerk, U. S. Patent Office, 19—— 
9 years official court reporter 
Education, Law Office of Senator (Blank) 
B.C.S. in Accounting, 1937 
Study under tutelage of firm of (Blank) 
Not Permissible 
Study under tutelage of firm of (Blank) 
and examined in open court 


Names of Clients 
Permissible 
Insurance Clients: (followed by names 
of insurance clients represented); 
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Bank Clients: (followed by names of 
bank clients) etc. 

(Such classification, however, is 
rarely necessary as in most in- 
stances the name of the client 
indicates the business.) 

(In lieu of giving names of clients) 
Names of clients on request 


Not Permissible 
(When names of clients are given) 
Names of others on request 
Railroads, public utilities, corporations 
generally 
(The lawyer should include instead 
the names of clients, or he may 
designate his practice as: Railroad 
Law, Public Utilities Law, and Cor- 
poration Law.) 
Counsel for (State) Public Utilities Co., 
19-—-19—— 


Memberships and Offices in Bar Asso- 
ciations and Committees Thereof 
Permissible 
Federal Communications 
Bar Association 


Commission 


Not Permissible 
Member Maritime Law Association of 
the U.S. 
American Interprofessional Institute 
Interstate Commerce Commission Prac- 
titioners Association 


LETTERS TO THE EDITORS 


Legal Authorships 
Permissible 
Author, Digest, Banking and Finance, 
Lawyers’ Card Digest, Inc. 
Author, (State) Title Guide 
Not Permissible, 
Several essays 
(Only legal authorship may be in- 
cluded, and that should be included 
by title) 


Addresses, Telephone Numbers, 
Cable Addresses 
Permissible 
Offices also at Troy & Prattville 
Long distance telephone or long dis- 
tance telephone #0000 


Other Educational Distinctions, Legal 
and Scientific Societies, Legal 
Fraternities 

A fraternity or society may be shown in 
the card of a lawyer provided the 
same is listed in any recognized direc- 


tory classifying fraternities or societies, | 


as an Honor Society, Honorary Frater- 
nity or a Legal Fraternity, and in the 
absence of a contrary showing the 
Committee will accept as correct the 
listing 


Permissible 
Corbey Court 
Sterling Fellowship 
Raven 





Jeremiah Smith Law Club 
E, Warren Law Club 
Reading Fellow 


Branches of the Profession Practiced 


Permissible 

General Practice, including, etc. 

Ancillary Administration of estates of 
Decedents 

Depositions 

Estates 

Municipal Bonds 

Corporate financing, examination of 
municipal bonds, registration and 
qualification 

Patent Law Only or Corporation Law 
Exclusively 

Renegotiation of Government Contracis 

Not Permissible 

Organization, Management and Control 

Miscellaneous 
’ Permissible 

F.A.C.O.T.S. Camp Taylor 1918 

Office closed—both members with armed 
forces 

Captain J.A.G.—Res. 

No retail claims accepted 

Mercantile Reports 50c 

Bar Rates Prevail—$1.00 Fee in Advance 

“50” “25” “75” after the name of listee, 
indicating the amount he charges for 
credit reports 

Reports requested and furnished by wire, 
$3.00 each 


Letters to the Editors 


To the Editors: 


AST November a series of five lec- 

tures on Canon Law were ar- 
ranged for the lawyers of Camden- 
Philadelphia by the Canon Law So- 
ciety of America and the Camden 
Diocese Chancery Office as part of 
the national commemoration of the 
twenty-fifth anniversary of the Code 
of Canon Law. 

The first lecture, given by Rev. 
Dr. Joseph Quigley of Philadelphia, 
dealt with the history and codifica- 
tion of Canon law; the second by 
the writer, acting dean of the 
Law School of the Catholic Uni- 
versity of America, with a com- 
parison of the juridical institutions 
of the Common and Canon laws; 
the third by Rev. Dr. James Kelley, 
pro-synodal judge of the tribunal 
for the Archdiocese of New York, 
with the Canon Law of marriage; 
and the fourth by Rev. Dr. John C. 
Ford, S.J., LL.B., of Weston College, 


Fesruary, 1944 


Vor. 30 


Weston, Mass., with the Canon law 
of property. The fifth lecture by 
Rev. Dr. Jerome D. Hannan, pro- 
fessor of Canon law at the Catholic 
University of America, explained 
the Canon law of Wills. 

These lectures revealed striking 
contrasts between the Common and 
Canon laws in the matter of legal 
institutions. Thus, the Common 
law borrowed only the concept of 
incorporating persons from the 
Roman law, while the Canon law 
adopted both this idea and the in- 
stitution of incorporating merely 
a res. Under Canon law, churches 
as such may be incorporated, so that 
pastors are merely the agents of the 
legal personalities. This may be 
important in instances where it is 
necessary to determine whether a 
transfer of property has been made 
for a charity and hence is exempt 
from a taxing statute, where a 
precatory trust, invalid in the juris- 


diction in question, has attempted 
to make the pastor trustee for the 
congregation. 

The lectures disclosed sharp dif- 
ferences between the views of the 
Common and Canon laws as to pre- 
scription, the donatio mortis causa, 
wills and trusts. 

The speakers stressed the point 
that although there are conflicts be- 
tween the juridical institutions of 
Church and State in the United 
States, each has sought to mitigate 
the situation by making mutual con- 
cessions which do not derogate from 
the fact that each is a perfect society 
within its own sphere. In conse- 
quence, a highly satisfactory modus 
operandi has grown up, enabling 
the State to assert its right to have 
the Church use the Common law 
techniques in so far as these do not 
destroy the primary spiritual ob- 
jectives of the Church. 

BRENDAN F. BrowN. - 
Washington, D. C. 
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NOTICE 





To the Editors: 


T the present moment, accord- 
A ing to our government, there 
is a shortage of waste paper for 
the manufacture of carton and 
wrapping paper. 

The average law office and law 
library contain a considerable num- 
ber of law books that are obsolete. 
If the lawyers and librarians could 
be induced to toss into the waste 





paper basket these books of no 
value, the paper shortage would be 
much improved. ~ 

Any book discarded, of course, 
should have the binding ripped off 
and the book split. This mutila- 
tion would eliminate the possibility 
of a secondhand man getting pos- 
session of the books and storing 
them. 

R. WALTER WHITE 

Rochester, N. Y. 





NOTICE 
BOARD OF 


HE following jurisdictions will 
elect a State Delegate for a three- 
year term in 1944: 


Alabama North Dakota 
California Pennsylvania 
Florida Tennessee 

Hawaii Vermont 

Kansas Virginia 

Kentucky Wisconsin 
Massachusetts Territorial Group 
Missouri (Alaska, Canal 


New Mexico Zone, and Philip- 
North Carolina pine Islands) 
The States of Kansas and Kentucky 


will also elect Delegates to fill vacan- 
cies expiring at the adjournment of 
the 1944 Annual Meeting. 

The following states will elect a 
State Delegate to fill vacancies for 
the balance of the term indicated: 


Delaware 1946 Annual Meeting 
Montana 1945 Annual Meeting 
South Carolina 1945 Annual Meeting 


Nominating petitions for all State 
Delegates to be elected in 1944 must 
be filed with the Board of Elections 
not later than March 16, 1944. Forms 
for nominating petitions for the 
three-year term, and separate forms 
for nominating® petitions to fill va- 
cancies, may be obtained from the 





JOSEPH A. 
RESEAROH LTANT 
SPECIALIST: LOCA MISSING 
census and government rec- 





Complete detalis furnished on request. 
AMERICAN BUILDING Baltimore, Md. (2) 





BY THE 
ELECTIONS 


headquarters of the American Bar 
Association, 1140 North Dearborn 
Street, Chicago. In order to be time- 
ly, nominating petitions must ac- 
tually be received at the Headquar- 
ters of the Association before the 
close of business at 5.00 P.M. on 
March 16, 1944. 


Attention is called to Section 5, 
Article V, of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State (or the territorial group) from 
which a State Delegate is to be elected 
in that year, may file with the Board 
of Elections, constituted as hereinafter 
provided, a signed petition (which 
may be in parts), nominating a can- 
didate for the office of State Delegate 
for and from such State (or the terri- 
torial group) . 

Unless the person signing the peti- 
tion is actually a member of the 
American Bar Association in good 
standing, his signature will not be 
counted. A member who is in de- 
fault in the payment of dues for six 
months is not a member in good 
standing. Each nominating petition 
must be accompanied by a typewrit- 
ten list of the names and addresses of 





George B. Walter, Associate 





HERBERT J. 
Ezaminer and Photographer of Questioned Documents 
HANDWRITING EXPERT 
10@ NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience” 


WALTER 


CENtral 5186 
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BY THE BOARD OF ELECTIONS 







the signers as they appear upon the 
petition. 

Nominating petitions will be pub. 
lished in the next succeeding issue 
of the AMERICAN Bar ASSOCIATION 
JourNaL which goes to press after the 
receipt of the petition. Additional 
signatures received after a petition 
has been published will not be 
printed in the JouRNAL. Special 
notice is hereby given that no more 
than fifty names of signers to any 
petition will be published. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. State Delegates elected to 
fill vacancies take office immediately 
upon the certification of their 
election. 

Board of Elections 

Epwarp T. FarrcHiLp, Chairman 

WILLiAM P. MacCRrackeEn, Jr. 

LAURENT K. VARNUM 


Nominating Petitions 
Delaware 
To the Board of Elections: 

The undersigned hereby nominate 
P. Warren Green, of Wilmington, 
for the office of State Delegate for 
and from the State of Delaware, to 
be elected in 1944 for the balance of 
the term expiring at the adjourn 
ment of the 1946 Annual Meeting: 

Mr. William J. Storey, of Dover; 
Messrs. H. Albert Young, Thomas 
Herlihy, Jr., S. Lester Levy, W. Reese 
Hitchens, Harry K. Hoch, Benjamin 
N. Brown, Stewart Lynch, Ivan Cul 
bertson, J. Rankin Davis, Edmund S. 
Hellings, David J. Reinhardt, Jr, 
Harry Rubenstein, Joseph Errigo, 
John J. DeLuca, John W. Huxley, 
Jr., William Prickett, William H. 
Bennethum, H. Newton White, Jr. 
David S. Keil, James R. Morford, 
Henry I. Isaacs, W. T. Knowles, Her- 
bert H. Ward, Jr., Sybil U. Ward, 
William Poole, William S. Potter, 
and Collins J. Seitz, of Wilmington. 


Mi : 
To the Board of Elections: 

The undersigned hereby nominate 
John T. Barker, of Kansas City, for 
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the office of State Delegate for and 
from the State of Missouri, to be 
elected in 1944 for a three-year term 
beginning at the adjournment of the 
1944 Annual Meeting: 

Mr. Allen McReynolds, of Car- 
thage; 

Messrs. W. H. Cloud, John H. La- 
throp, Douglas Stripp, John F. 
Rhodes, Charles M. Blackmar, Arm- 
well L. Cooper, Henry N. Ess, E. R. 
Morrison, Merrill E. Otis, D. C. 


BAR ASSOCIATION NEWS 





Chastain, Clif Langsdale, C. P. Le- 
Mire, Charles L. Carr, Wm. F. 
Knowles, W. H. H. Piatt, Norman P. 
Gordon, Edward S. North, Edmund 
M. Field, Thos. R. Hunt, Earle W. 
Frost, J. Francis O’Sullivan, Henry 
M. Shughart, Bert Steeper, C. A. 
Randolph, Tom Gershon, Leslie A. 
Welch, Paul G. Koontz, J. M. Fisher, 
E. A. Neel, Ray B. Lucas, Henry 
Depping, and Carll V. Kretsinger, of 
Kansas City. 





BAR ASSOCIATION NEWS 


Utah State Bar 


HE thirteenth annual meeting of 
Tine Utah State Bar was held at 
Salt Lake City, on December 3 and 
4, 1943. President Joseph E. Nelson 
presided. The address of welcome 
was given by B. R. Parkinson, presi- 
dent, Salt Lake County Bar Associa- 
tion. Addresses were given by John 
R. McCusker, regional director, War 
Manpower Board; Charles A. 
Graham, regional director, War 
Labor Board; Doctor A. Cyril Cal- 
lister, dean of the School of Medi- 
cine, University of Utah, on “Social 
Trends in the Practice of Medicine”. 
Hon. Wilford M. Burton, judge of 





MELVIN C. HARRIS 
President, Utah State Bar 
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the City Court of Salt Lake City, ad- 
dressed the meeting on “Recent 
Trends in Enforcement of Traffic 
Laws”. 


The Sections on Administrative 
Law, Commercial Law, Criminal 
Law, Insurance Law, and Property 
Law held their regular meetings on 
the afternoon of December 3, at 
which subjects interesting to the 
members of the various sections were 
discussed. 

At the banquet on December 4, 
Russell F. O’Hara, president .of the 
State Bar of California, delivered the 
principal address. 

The following were elected as 
members of the Board of Commis- 
sioners of the Utah State Bar for a 
period of three years: George H. 
Lowe, Ogden, representing the sec- 
ond division, and H. P. Thomas, Salt 
Lake City, representative of the 
third division. Officers for the year 
1944 are: President, Melvin C. 
Harris, Logan; vice president, Wil- 
liam J. Cowan, Salt Lake City; sec- 
retary, Leland M. Cummings, Salt 
Lake City. 

The report of the secretary re- 
vealed that there are 605 members 
of the Bar residing in the State of 
Utah, of which 570 have active li- 
censes including the judges, and 35 
have inactive licenses. There are. 
119 non-resident members, and 149 
serving in the armed forces. 

Over 200 members registered for 
the various meetings and the ban- 
quet was attended by 320 lawyers 
and their wives. 














. . - For Your Information 


The Salvation Army is a reli- 
gious and charitable corpora- 
tion giving aid, material and 
spiritual, to men, women and 
children, irrespective of race, 
color or creed. 


It will gladly supply detailed 
facts to attorneys for clients who 
wish to . 


I. make bequests to The Sal- 
vation Army or 


2. secure Annuity Agreements 
which pay up to 7%. Fully 
protected, with certain tax ex- 
emptions. Issued under authori- 
ty of certificate from the New 
York State Insurance 


Department. 
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RATES 


10 cents per word for each insertion; minimum charge $1.20 payable in advance 
Copy should reach us by the 15th of the month preceding month of issue. 








BOOKS 


BOOKS 





FOR SALE: — rg x ow Jaa. ALR, 
Corpu is merican Jurisprudence, many 

outs ana ¢ Joris, te tarnished. Box PLM, Ames- 

1cAn Bar AssocraTIon ° repens 1140 N. Dear- 
St., Chicago 10, Ill. 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 pages, 340 Illustra- 
tions, $10 Delivered. Atsert S. Ossorn, 233 
Broadway, New York City. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
ae so library. Let us quote you gg Harry 
B. parm 117 Montgomery Street, Francisco 
4, , 


AVIATION LAW. U. S. AVIATION RE- 

ports, 1928 to 1942. Contains all Cases and 
State and Federal statutes on Air Law from 
1822 to date. Also Canadian and Newfoundland 
laws. $10.00 per volume published annually. 
U. S. Aviation Reports, 2301 N. Charles Street, 
Baltimore 18, Maryland. 


USED LAW — 9g inal AND Fae 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correapondence solicited. R. V. Boyrez, Col- 
cord Bldg., Oklahoma City, Okla. 


LOWEST PRICES—USED LAW BOOKS 

Soin wets ad ulecee. ‘Hastones, Law 
Libraries a i an ght. aTionaL Law 
tamed Appratsat Assw., 538 S. Dearborn St., 
Chicago, Iil. 


LAW BOOKS BOUGHT AND SOLD: Complet 














LAW LIBRARIES AND LESSER COLLEC- 
tions of esteemed used law books wanted. Im- 
mediate buying offers, outright cash purchases. 
Crarror’s Boox Store, 600 - 3rd, Baton Rouge 6, 
Louisiana. 
“THE HAND OF HAUPTMAN,” - Story of 
indbergh Case by Document Expert. Cited by 
John Henry Wigmore. 368 Pages, 250 Illustra- 
tions, Price $3.50. J. V. Haninc & J. H. Hanzine, 
15 Park Row, New York 7, N. Y. 











ATTORNEY WANTED 





LARGE CORPORATION HAS AN OPENING 

in its law department for an attorney experi- 
enced in corporation and tax law. lent 
opportunity. State age, experience and salary ex- 
— FER, American Bar Association 
OURNAL, 1140 N. Dearborn Street, Chicago 10, Ill. 








COURT REPORTER 


DEPOSITIONS. OREGON NOTARY. Epwin 
Hotmes, Court Reporter, 301 Wilcox Bidg., 
Portland 4, Oregon. 











libraries and single sets. Crank Boarpman Co., 
Lrv., 11 Park Place, New York City. 


LAW BOOKS — NEW — USED — BOUGHT 
~-sold. J. M. Mrtcuett, 5738 Thomas Ave., 
Phila., Pa. 


UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 

Immediate Service—Write Nationa, Law 

x Company, 1110—13th St. N. W., Washing- 
ton, D. C. 


LAW BOOKS BOUGHT, SOLD. IRVING 
Korus, Metropolitan Bldg., Vancouver, Wash. 











HANDWRITING EXPERTS 


POSITIONS WANTED 


LAWYER, OVER 40, EXTENSIVE EXPERIL= 

ence, patents, licenses, electrical, electronic, air- 7 
plane instrument business, some chemical. Qualified © 
to organize and direct a corporation patent depart-7 
ment. Box CDM. American Bar Association” 
Jouvrnat, 1140 N. Dearborn St., Chicago 10, IL@ 
ATTORNEY, 29, B.S., LL. B, 2% YEARS” 

attorney for corporation. Desires connection with ~ 
law firm or corporation. Box SJC, American B. 
Association Journat, 1140 N. Dearbo 
Chicago 10, Illinois. 


FOR SALE 


COMPLETELY FURNISHED LAW OFFICE® 

and twenty-year-old profitable law practice in 
West Virginia, due to death of owner. Would® 
provide excellent opportunity for anyone intereste 
Knowledge of foreign languages desiraMle. : 
HLR, American Bar Association Journat, 1149) 
N. Dearborn St., Chicago 10, Ill. 


MISCELLANEOUS 


100 8%4xll HAMMERMILL LETTERHEADS. 
and 100 Whitewove Envelopes $1.25 Postp 
BENNEVILLE, 907 West Roosevelt, Philadelphia. 


ROBES 


JUDICIAL ROBES—-CUSTOM TAILORED= 
the best of their kind—satisfaction guaranteed) 
—Catalog No. 41 sent on request. McCarruy 
Simon, Inc., 7-9 West 36th Street, New York 1 
Bing 






































EDWARD OSCAR HEINRICH, B.S., 24 

California Street, San Francisco 11. MHand- 
written and typed documents proposed as legal 
evidence scientifically explored to determine their 
true character and history. g interstate ex- 
perience. Federal and State courts. For addi- 
tional information see Martinpate-Hussert Law 
Directory, San Francisco listings. 





STAMP COLLECTIONS 5 


WE BUY STAMPS. VALUABLE STAMP? 
collections are sometimes found in estates, § 
administrators seldom know where or how to 
them to advantage. We not only make appraisal) 
for estates, but also pay top prices for collections,” 
lations and old stamps on letters. Writer 








EDWIN H. FEARON, GRANITE BUILDING, 

Pittsburgh 22, Pa. For additional information 
see Martinpate-Hussert Law Dreecrory, Pitts- 
burgh section. 


for our free booklet, “If You Have Stamps 

Sell.” H. E. Harris & Co. (World’s Largest 

een Firm), 108 Massachusetts Avenue, Boston,) 
ass. Bi 





nershi 





how to divide the profits justl 
dispelled, That problem has always tend 

ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate 
otherwise we should have handled at a 
been enabled to grow from a small group of men to a somewhat larger group.” 


An appendix of forms is included. 


The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


Low Office Onganizalion 


Reginald Heber Smith 


This attractive pamphlet describes a system of law office organization, 
which, Mr. Smith says, “has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: “(1) The elimi- 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part- 

among the partners—has been 
to be a disruptive force in partner- 


Price 50c 


ofit a great many small cases which 
or perhaps not at all. (6) We have 
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